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Rules and Regulations 


Title 26-INTERNAL REVENUE 

Chapter I—Internal Revenue Service, 
Department of the Treasury 
SUBCHAPTER A—INCOME TAX 

[T. D. 6675] 

PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER DECEM¬ 
BER 31, 1953 

Qualified Pension, Profit-Sharing, and 
Stock Bonus and Bond Purchase 

Plans 

On April 6, 1963, notice of proposed 
rule making with respect to the amend¬ 
ment of the Income Tax Regulations 
(26 CPR Part 1) under sections 401 
and 405 of the Internal Revenue Code 
of 1954 (relating to qualified pen¬ 
sion, profit-sharing, and stock bonus 
plans, and qualified bond purchase 
plans) to conform to sections 2 (in part) 
and 5 of the Self-Employed Individuals 
Tax Retirement Act of 1962 (76 Stat. 
809, 826) was published in the Federal 
Register (28 F.R. 3401). After consid¬ 
eration of all such relevant matter as 
was presented by interested persons re¬ 
garding the rules proposed, the amend¬ 
ment of the regulations as proposed is 
hereby adopted, subject to the changes 
set forth below: 

Paragraph 1. Paragraph (a) (3) of 
.§ 1.401-1, as set forth in paragraph 2 
of the appendix to the notice of pro¬ 
posed rule making, is changed by revis¬ 
ing subdivision (iii). 

Par. 2. Paragraph (c) (1), the portion 
of (2) (iii) which precedes subdivision 
(a) thereof, (4) (i), 05), and (6) of 
§ 1.401-4, as set forth in paragraph 4 of 
the appendix to the notice of proposed 
rule making, is changed. 

Par. 3. Section 1.401-6, as set forth in 
paragraph 5 of the appendix to the notice 
of proposed rule making, is changed by 
adding a new subdivision (iii) to para¬ 
graph (a) (2), by revising paragraph (b) 

(1) and (2), and by revising paragraph 

(e). 

Par. 4. Section 1.401-7, as set forth in 
Paragraph 5 of the appendix to the 
notice of proposed rule making, is 
changed by deleting example (1) of para¬ 
graph (b), by redesignating examples 

(2) and (3) of paragraph (b) as ex¬ 
amples (1) and (2), respectively, and 
by revising paragraph (c). 

Par. 5. Section 1.401-8, as set forth in 
Paragraph 5 of the appendix to the no¬ 
tice of proposed rule making, is revised 
by changing paragraphs (b) (1) (iii) and 
(e)(2). 

Par. 6. Section 1.401-9, as set forth in 
Paragraph 5 of the appendix to the no¬ 
tice of proposed rule making, is changed 
by revising subparagraphs (1) (i) and 
of paragraph (b) and by revising ex¬ 
ample (2) of paragraph (c). 

. Par. 7. Section 1.401-10, as set forth 
ln Paragraph 5 of the appendix to the 


notice of proposed rule making, is 

changed by revising subparagraph (3) 

(1) of paragraph (b). 

Par. 8. Section 1.401-11, as set forth 
in paragraph 5 of the appendix to the 
notice of proposed rule making, is 

changed by deleting paragraph (b) (2) 

and redesignating paragraph (b) (3) 

and (4) as (b) (2) and (3), respectively, 
and by revising paragraph (e) (3), (4), 
(5), (6), and (7). 

Par. 9. Section 1.401-12, as set forth 
in paragraph 5 of the appendix to the 
notice of proposed rule making, is 

changed by revising so much of- para¬ 
graph (c) (4) (ii) as follows subdivision 
(b) thereof, subparagraph (1) of para¬ 
graph (d), subparagraph (1) (ii) of 
paragraph (g), subparagraph (2) (i) of 
paragraph (i), subparagraphs (1) and 

(2) of paragraph (j), and subparagraph 
(1) (i) of paragraph (m). . 

Par. 10. Section 1.405-3, as set forth in 
paragraph 6 of the appendix to the no¬ 
tice of proposed rule making, is revised 
by adding a sentence at the end of para¬ 
graph (a)(1) and by changing para¬ 
graph (b) (3), (4), and (5). 

(Sec. 7805 of the Internal Revenue Code of 
1954 (68A Stat. 917; 26 U.S.C. 7805)) 

[SEAL] ^MORTIMER MjQAELI &T 

Commissioner vf internal Revenue. 

Approved: September 10, 1963. 

Stanley S. Surrey, 

Assistant Secretary of the 
Treasury. 

In order to conform the Income Tax 
Regulations (26 CFR Part 1) to sections 
2 (in part) and 5 of the Self-Employed 
Individuals Tax Retirement Act of 1962 
(76 Stat. 809, 826), such regulations are 
amended as follows: 

Paragraph 1. Section 1.401 is amended 
by revising paragraph (5) of section 
401(a), by adding paragraphs (7), (8), 
(9), and (10) to section 401(a), by re¬ 
designating subsection (c) of section 
401 as subsection (h), by inserting after 
subsection (b) of section 401 new sub¬ 
sections (c), (d), (e), (f), and (g), and 
by adding a historical note. These 
amended and added provisions read as 
follows: 

§ 1.401 Statutory provisions; qualified 
pension, profit-sharing, and stock 
bonus plans. 

Sec. 401. Qualified pension, profit-sharing, 
and stock bonus plans —(a) Requirements 
for qualification. * * * 

(5) A classification shall not be considered 
discriminatory within the meaning of para¬ 
graph (3) (B) or (4) merely because it ex¬ 
cludes employees the whole of whose 
remuneration constitutes “wages” under sec¬ 
tion 3121(a) (1) (relating to the Federal In¬ 
surance Contributions Act) or merely 
because it is limited to salaried or clerical em¬ 
ployees. Neither shall a plan be considered 
discriminatory within the meaning of such 
provisions merely because the contributions 
or benefits of or on behalf of the employees 
under the plan bear a uniform relationship 
to the total compensation, or the basic or 


regular rate of compensation, of such em¬ 
ployees, or merely because the contributions 
or benefits based on that part of an em¬ 
ployee’s remuneration which is excluded 
from “wages” by section 3121(a)(1) differ 
from the contributions or benefits based on 
employee’s remuneration not so excluded, 
or differ because of any retirement benefits 
created under State or Federal law. For pur¬ 
poses of this paragraph and paragraph (10), 
the total compensation of an individual who 
is an employee within the meaning of sub¬ 
section (c) (1) means such individual’s 
earned income (as defined in subsection (c) 
(2)), and the basic or regular rate of com¬ 
pensation of such an individual shall be de¬ 
termined, under regulations prescribed by 
the Secretary or his delegate, with respect 
to that portion of his earned income which 
bears the same ratio to his earned income as 
the basic or regular compensation of the em¬ 
ployees under the plan bears to the total 
compensation of such employees. 


(7) A trust shall not constitute a qualified 
trust under this section unless the plan of 
which such trust is a part provides that, upon 
its termination or upon complete discon¬ 
tinuance of contributions under the plan, 
the rights of all employees to benefits ac¬ 
crued to the date of such termination or dis¬ 
continuance, to the extent then funded, or 
the amounts credited to the employees’ ac¬ 
counts are nonforfeitable. This paragraph 
shall not apply to benefits or contributions 
which, under provisions of the plan adopted 
pursuant to regulations prescribed by the 
Secretary or his delegate to preclude the dis¬ 
crimination prohibited by paragraph (4), 
may not be used for designated employees in 
the event of early termination of the plan. 

(8) A trust forming part of a pension plan 
shall not constitute a qualified trust under 
this section unless the plan provides that 
forfeitures must not be applied to increase 
the benefits any employee would otherwise 
receive under the plan. 

(9) In the case of a plan which provides 
contributions or benefits for employees some 
or all of whom are employees within the 
meaning of subsection (c)(1), a trust form¬ 
ing part of such plan shall not constitute a 
qualified trust under this section unless, 
under the plan, the entire interest of each 
employee— 

(A) Either will be distributed to him not 
later than his taxable year in which he at¬ 
tains the age of 70 y 2 years, or, in the case of 
an employee other than an owner-employee 
(as defined in subsection (c)(3)), in which 
he retires, whichever is the later, or 

(B) Will be distributed, commencing not 
later than such taxable year, (i) in accord¬ 
ance with regulations prescribed by the Sec¬ 
retary or his delegate, over the life of such 
employee or over the lives of such employee 
and his spouse, or (ii) in accordance with 
such regulations, over a period not extending 
beyond the life expectancy of such employee 
or the life expectancy of such employee and 
his spouse. 

A trust shall not be disqualified under this 
paragraph by reason of distributions under 
a designation, prior to the date of the enact¬ 
ment of this paragraph, by any employee 
under the plan of which such trust is a part, 
of a method of distribution which does not 
meet the terms of the preceding sentence. 

(10) In the case of a plan which provides 
contributions or benefits for employees some 
or all of whom are owner-employees (as de¬ 
fined in subsection (c) (3)) — 
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RULES AND REGULATIONS 


(A) Paragraph (3) and the first and sec¬ 
ond sentences of paragraph (5) shall not 
apply, but— 

(1) Such plan shall not be considered dis¬ 
criminatory within the meaning of para¬ 
graph (4) merely because the contributions 
or benefits of or on behalf of employees 
under the plan bear a uniform relationship 
to the total compensation, or the basic or 
regular rate of compensation, of such em¬ 
ployees, and 

(ii) Such plan shall not be considered dis¬ 
criminatory within the meaning of para¬ 
graph (4) solely because under the plan 
contributions described in subsection (e) 

(3) (A) which are in excess of the amounts 
which may be deducted under section 404 
(determined without regard to section 404 

(a) (10)) for the taxable year may be made 
on behalf of any owner-employee; and 

(B) A trust forming a part of such plan 
shall constitute a qualified trust under this 
section only if the requirements in subsec¬ 
tion (d) are also met. 

***** 

(c) Definitions and rules relating to self- 
employed individuals and owner-employees. 
For purposes of this section— 

(1) Employee. The term "employee” in¬ 
cludes, for any taxable year, an individual 
who has earned income (as defined in para¬ 
graph (2)) for the taxable year. To the 
extent provided in regulations prescribed by 
the Secretary or his delegate, such term also 
includes, for any taxable year— 

(A) An individual who would be an em¬ 
ployee within the meaning of the preceding 
sentence but for the fact that the trade or 
business carried on by such individual did 
not have net profits for the taxable year, and 

(B) An individual who has been an em¬ 
ployee within the meaning of the preceding 
sentence for any prior taxable year. 

(2) Earned income —(A) In general. The 
term “earned income” means the net earn¬ 
ings from self-employment (as defined in 
sections 1402(a)) to the extent that such 
net earnings constitute earned income (as 
defined in section 911(b) but determined 
with the application of subparagraph (B)), 
but such net earnings shall be determined— 

(i) Without regard to paragraphs (4) and 
(5) of section 1402(c), 

(ii) In the case of any individual who is 
treated as an employee under sections 3121 
(d)(3) (A), (C), or (l5), without regard to 
paragraph (2) of section 1402(c), and 

(iii) Without regard to items which are 
not included in gross income for purposes of 
this chapter, and the deductions properly 
allocable to or chargeable against such 
items. 

For purposes of this subparagraph, sections 
911(b) and 1402, as in effect for a taxable year 
ending on December 31, 1962, and subpara¬ 
graph (B), as in effect for a taxable year 
beginning on January 1, 1963, shall be 
treated as having been in effect for all tax¬ 
able years ending before such date. 

(B) Earned income when "both personal 
services and capital are material income- 
producing factors. In applying section 911 

(b) for purposes of subparagraph (A), in 
the case of an individual who is an employee 
within the meaning of paragraph (1) and 
who is engaged in a trade or business in 
which both personal services and capital are 
material income-producing factors and with 
respect to which the individual actually 
renders personal services on a full-time, or 
substantially full-time, basis, so much of his 
share of the net profits of such trade or 
business as does not exceed $2,500 shall be 
considered as earned income. In the case 
of any such individual who is engaged in 
more than one trade or business with respect 
to which he actually renders substantial per¬ 
sonal services, if with respect to all such 
trades or businesses he actually renders per¬ 
sonal services on a full-time, or substantially 


full-time, basis, there shall be considered 
as earned income with respect to the trades 
or businesses in which both personal services 
and capital are material income-producing 
factors— 

(i) So much of his share of the net profits 
of such trades or businesses as does not ex¬ 
ceed $2,500, reduced by 

(ii) His share of the net profits of any 
trade or business in which only personal 
services is a material income-producing 
factor. 

The preceding sentences shall not be con¬ 
strued to reduce the share of net profits of 
any trade or business which under the sec¬ 
ond sentence of section 911(b) would be 
considered as earned income of any such 
individual. 

(3) Owner-employee. The term "owner- 
employee” means an employee who— 

(A) Owns the entire interest in an unin¬ 
corporated trade or business, or 

(B) In the case of a partnership, is a 
partner who owns more than 10 percent of 
either the capital interest or the profits in¬ 
terest in such partnership. 

To the extent provided in regulations pre¬ 
scribed by the Secretary or his delegate, such 
term also .means an individual who has been 
an owner-employee within the meaning of 
the preceding sentence. 

(4) Employer. An individual who owns 
the entire interest in an unincorporated 
trade or business shall be treated as his own 
employer. A partnership shall be treated as 
the employer of each partner who is an em¬ 
ployee within the meaning of paragraph (1). 

(5) Contributions on behalf of owner-em¬ 
ployees. The term “contribution on behalf 
of an owner-employee” includes, except as 
the context otherwise requires, a contribu¬ 
tion under a plan— 

(A) By the employer for an owner-em¬ 
ployee, and 

(B) By an owner-employee as an em¬ 
ployee. 

(d) Additional requirements for qualifi¬ 
cation of trusts and plans benefiting owner- 
employeees. A trust forming part of a pen¬ 
sion or profit-sharing plan which provides 
contributions or benefits for employees some 
or all of whom are owner-employees shall 
constitute a qualified trust under this sec¬ 
tion only if, in addition to meeting the re¬ 
quirements of subsection (a), the following 
requirements of this subsection are met by 
the trust and by the plan of which such 
trust is a part: 

(1) In the case of a trust which is created 
on or after the date of the enactment of 
this subsection, or which was created before 
such date but is not exempt from tax under 
section 501(a) as an organization described 
in subsection (a) on the day before such 
date, the trustee is a bank, but a person 
(including the employer) other than a bank 
may be granted, under the trust instrument, 
the power to control the investment of the 
trust funds either by directing investments 
(including reinvestments, disposals, and ex¬ 
changes) or by disapproving proposed in¬ 
vestments (including reinvestments, dis¬ 
posals, and exchanges). This paragraph 
shall not apply to a trust created or 
organized outside the United States before 
thd date of the enactment of this subsection 
if, under section 402(c), it is treated as 
exempt from tax under section 501(a) on 
the day before such date; or, to the extent 
provided under regulations prescribed by the 
Secretary or his delegate, to a trust which 
uses annuity, endowment, or life insurance 
contracts of a life insurance company ex¬ 
clusively to fund the benefits prescribed by 
the trust, if the life insurance company 
supplies annually such information about 
trust transactions affecting owner-employees 
as the Secretary or his delegate shall by 
forms or regulations prescribe. For purposes 
of this paragraph, the term “bank” means a 


bank as defined in section 581, a corporation 
which under the laws of the State of its 
incorporation is subject to supervision and 
examination by the comissioner of banking 
or other office of such State in charge of the 
administration of the banking laws of such 
State, and, in the case of a trust created 
or organized outside the United States, a 
bank or trust company, wherever incorpo¬ 
rated, exercising fiduciary powers and sub¬ 
ject to supervision and examination by gov¬ 
ernmental authority. 

(2) Under the plan— 

(A) The employees’ rights to or derived 
from the contributions under the plan are 
non-forfeitable at the time the contribu¬ 
tions are paid to or under the plan; and 

(B) In the case of a profit-sharing plan, 
there is a definite formula for determining 
the contributions to be made by the employer 
on behalf of employees (other than owner- 
employees) . 

Subparagraph (A) shall not apply «to con¬ 
tributions which, under provisions of the 
plan adopted pursuant to regulations pre¬ 
scribed by the Secretary or his delegate to 
preclude the discrimination prohibited by 
subsection (a) (4), may not be used to pro¬ 
vide benefits for designated employees in 
the event of early termination of the plan. 

(3) The plan benefits each employee hav¬ 
ing a period of employment of 3 years or 
more. For purposes of the preceding sen¬ 
tence, the term “employee” does not include 
any employee whose customary employment 
is for not more than 20 hours in any one 
week or is for not more than 5 months in 
any calendar year. 

(4) Under the plan— 

(A) Contributions or benefits are not pro¬ 
vided for any owner-employee unless such 
owner-employee has consented to being in¬ 
cluded under the plan; and 

(B) No benefits may be paid to any 
owner-employee, except in the case of his 
becoming disabled (within the meaning of 
section 213(g) (3)), prior to his attaining the 
age of 59 y 2 years. 

(5) The plan does not permit— 

(A) Contributions to be made by the em¬ 
ployer on behalf of any owner-employee in 
excess of the amounts which may be de¬ 
ducted under section 404 (determined with¬ 
out regard to section 404(a) (10)) for the 
taxable year; 

(B) In the case of a plan which provides 
contributions or benefits only for owner- 
employees, contributions to be made on be¬ 
half of any owner-employee in excess of the 
amounts which may be deducted under sec¬ 
tion 404 (determined without regard to sec¬ 
tion 404(a) (10)) for the taxable year; and 

(C) If a distribution under the plan is 
made to any employee and if any portion 
of such distribution is an amount described 
in section 72(m)(5)(A)(i), contributions to 
be made on behalf of such employee for the 
5 taxable years succeeding the taxable year 
in which such distribution is made. 

Subparagraphs (A) and (B) shall not apply 
to any contribution which is not considered 
to be an excess contribution (as defined in 
subsection (e) (1)) by reason of the applica¬ 
tion of subsection (e) (3). 

(6) Except as provided in this paragraph, 
the plan meets the requirements of subsec¬ 
tion (a) (4) without taking into account for 
any purpose contributions or benefits under 
chapter 2 (relating to tax on self-employ¬ 
ment income), chapter ,21 (relating to Fed¬ 
eral Insurance Contributions Act), title II 
of the Social Security Act, as amended, or 
any other Federal or State law. If— 

(A) Of the contributions deductible under 
section 404 (determined without regard to 
section 404(a) (10)), not more than one- 
third is deductible by reason of contributions 
by the employer on behalf of owner-employ¬ 
ees, and 
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(B) Taxes paid by the owner-employees 
under chapter 2 (relating to tax on self- 
employment income), and the taxes which 
would be payable under such chapter 2 by 
the owner-employees but for paragraphs (4) 
and (5) of section 1402(c), are taken into 
account as contributions by the employer on 
behalf of such owner-employees, 

then taxes paid under section 3111 (relating 
to tax on employers) with respect to an em¬ 
ployee may, for purposes of subsection 
(a) (4), be taken into account as contribu¬ 
tions by the employer for such employee 
under the plan. 

(7) Under the plan, if an owner-employee 
dies before his entire interest has been dis¬ 
tributed to him, or if distribution has been 
commenced in accordance with subsection 
(a) (9) (B) to his surviving spouse and such 
surviving spouse dies before his entire in¬ 
terest has been distributed to such surviving 
spouse, his entire interest (or the remaining 
part of such interest if distribution thereof 
has commenced) will, within 5 years after 
his death (or the death of his surviving 
spouse), be distributed, or applied to the 
purchase of an immediate annuity for his 
beneficiary or beneficiaries (or the bene¬ 
ficiary or beneficiaries of his surviving 
spouse) which will be payable for the life 
of such beneficiary or beneficiaries (or for 
a term certain not extending beyond the 
life expectancy of such beneficiary or bene¬ 
ficiaries) and which will be immediately dis¬ 
tributed to such beneficiary or beneficiaries. 
The preceding sentence shall not apply if 
distribution of the interest of an owner- 
employee has commenced and such distribu¬ 
tion is for a term certain over a period per¬ 
mitted under subsection (a) (9) (B) (ii). 

(8) Under the plan— 

(A) Any contribution which is an excess 
contribution, together with the income at¬ 
tributable to such excess contribution, is 
(unless subsection (e) (2) (E) applies) to be 
repaid to the owner-employee on whose be¬ 
half such excess contribution is made; 

(B) If for any taxable year the plan does 
not, by reason of subsection (e) (2) (A), meet 
(for purposes of section 404) the require¬ 
ments of this subsection with respect to an 
owner-employee, the income for the taxable 
year attributable to the interest of such 
owner-employee under the plan is to be 
paid to such owner-employee; and 

(C) The entire interest of an owner-em¬ 
ployee is to be repaid to him when required 
by the provisions of subsection (e) (2) (E). 

(9) (A) If the plan provides contributions 
or benefits for an owner-employee who con¬ 
trols, or for two or more owner-employees 
who together control, the trade or business 
with respect to which the plan is established, 
and who also control as an owner-employee 
or as owner-employees one or more other 
trades or businesses, such plan and the plans 
established with respect to such other trades 
or businesses, when coalesced, constitute a 
single plan which meets the requirements of 
subsection (a) (including paragraph (10) 
thereof) and of this subsection with respect 
to the employees of all such trades or busi¬ 
nesses (including the trade or business with 
respect to which the plan intended to qualify 
under this section is established). 

(B) For purposes of subparagraph (A), an 
owner-employee, or two or more owner- 
employees, shall be considered to control a 
trade or business if such owner-employee, or 
such two or more owner-employees together— 

(i) Own the entire interest in an unin¬ 
corporated trade or business, or 

(ii) In the case of a partnership, own more 
than 50 percent of either the capital interest 
or the profits interest in such partnership. 

F or purposes of the preceding sentence, an 
owner-employee, or two or more owner- 
employees, shall be treated as owning any 
interest in a partnership which is owned. 


directly or indirectly, by a partnership which 
such owner-employee, or such two or more 
owner-employees, are considered to control 
within the meaning of the preceding 
sentence. 

(10) The plan does not provide contribu¬ 
tions or benefits for any owner-employee who 
controls (within the meaning of paragraph 
(9) (B)), or for two or more owner- 
employees who together control, as an owner- 
employee or as owner-employees, any other 
trade or business, unless the employees of 
each trade or business which such owner- 
employee or such owner-employees control 
are included under a plan which meets the 
requirements of subsection (a) (including 
paragraph (10) thereof) and of this sub¬ 
section, and provides contributions and 
benefits for employees which are not less 
favorable than contributions and benefits 
provided for owner-employees under the 
plan. 

(11) Under the plan, contributions on be¬ 
half of any owner-employee may be made 
only with respect to the earned income of 
such owner-employee which is derived from 
the trade or business with respect to which 
such plan is established. 

(e) Excess contributions on behalf of 
owner-employees— (1) Excess contribution 
defined. For purposes of this section, the 
term “excess contribution” means, except as 
provided in paragraph (3) — 

(A) If, in the taxable year, contributions 
are made under the plan only on behalf of 
owner-employees, the amount of any contri¬ 
bution made on behalf of any owner- 
employee which (without regard to this 
subsection) is not deductible under section 
404 (determined without regard to section 
404(a) (10)) for the taxable year; or 

(B) If, in the taxable year, contributions 
are made under the plan on behalf of em¬ 
ployees other than owner-employees— 

(1) The amount of any contribution made 
by the employer on behalf of any owner- 
employee which (without regard to this sub¬ 
section) is not deductible under section 404 
(determined without regard to section 404 
(a) (10)) for the taxable year; 

(ii) The amount of any contribution made 
by any owner-employee (as an employee) at 
a rate which exceeds the rate of contribu¬ 
tions permitted to be made by employees 
other than owner-employees; 

(iii) The amount of any contribution 
made by any owner-employee (as an em¬ 
ployee) which exceeds the lesser of $2,500 or 
10 percent of the earned income for such 
taxable year derived by such owner-employee 
from the trade or business with respect to 
which the plan is established; and 

(iv) In the case of any individual on whose 
behalf contributions are made under more 
than one plan as an owner-employee, the 
amount of any contribution made by such 
owner-employee (as an employee) under all 
such plans which exceeds $2,500; and 

(C) The amount of any contribution made 
on behalf of an owner-employee in any tax¬ 
able year for which, under paragraph (2) 
(A) or (E), the plan does not (for purposes 
of section 404) meet the requirements of 
subsection (d) with respect to such owner- 
employee. 

For purposes of this subsection, the amount 
of any contribution which is allocable (de¬ 
termined in accordance with regulations 
prescribed by the Secretary or his delegate) 
to the purchase of life, accident, health, or 
other insurance shall not be taken into 
account. 

(2) Effect of excess contribution —(A) 
In general. If an excess contribution (other 
than an excess contribution to which sub- 
paragraph (E) applies) is made on behalf 
of an owner-employee in any taxable year, 
the plan with respect to which such excess 
contribution is made shall, except as pro¬ 
vided in subparagraphs (C) and (D), be 


considered, for purposes of section 404, as 
not meeting the requirements of subsection 
(d) with respect to such owner-employee 
for the taxable year and for all succeeding 
taxable years. 

(B) Inclusion of amounts in gross income 
of owner-employees. For any taxable year 
for which any plan does not meet the re¬ 
quirements of subsection (d) with respect 
to an owner-employee by reason of subpara¬ 
graph (A), the gross income of such owner- 
employee shall, for purposes of this chapter, 
include the amount of net income for such 
taxable year attributable to the interest of 
such owner-employee under such plan. 

(C) Repayment within prescribed period. 
Subparagraph (A) shall not apply to an ex¬ 
cess contribution with respect to any tax¬ 
able year, if, on or before the close of the 
6-month period beginning on the day on 
which the Secretary or his delegate sends 
notice (by certified or registered mail) to 
the person to whom such excess contribu¬ 
tion was paid of the amount of such excess 
contribution, the amount of such excess con¬ 
tribution, and the net income attributable 
thereto, is repaid to the owner-employee on 
whose behalf such excess contribution was 
made. If the excess contribution is an ex¬ 
cess contribution as defined in paragraph 
(1) (A) or (B) (i), or is an excess contri¬ 
bution as defined in paragraph (1)(C) with 
respect to which a deduction has been 
claimed under section 404, the notice re¬ 
quired by the preceding sentence shall not 
be mailed prior to the time that the amount 
of the tax under this chapter of such owner- 
employee for the taxable year in which such 
excess contribution was made has been 
finally determined. 

(D) Repayment after prescribed period. 
If an excess contribution, together with the 
net income attributable thereto, is not re¬ 
paid within the 6-month period referred 
to in subparagraph (C), subparagraph (A) 
shall not apply to an excess contribution 
with respect to any taxable year beginning 
with the taxable year in which the person to 
whom such excess contribution was paid re¬ 
pays the amount of such excess contribu¬ 
tion to the owner-employee on whose behalf 
such excess contribution was made, and 
pays to such owner-employee the amount 
of net income attributable to the interest 
of such owner-employee which, under sub- 
paragraph (B), has been included in the gross 
income of ruch owner-employee for any prior 
taxable year. 

(E) Special rule if excess contribution 
was willfully made. If an excess contri¬ 
bution made on behalf of an owner-em¬ 
ployee is determined to have been willfully 
made, then— 

(i) Subparagraphs (A), (B), (C), and 

(D) shall not apply with respect to such ex¬ 
cess contribution; 

(ii) There shall be distributed to the 
owner-employee on whose behalf such ex¬ 
cess contribution was willfully made his 
entire interest in all plans with respect to 
which he is an owner-employee; and 

(iii) No plan shall, for purposes of sec¬ 
tion 404, be considered as meeting the re¬ 
quirements of subsection (d) with respect to 
such owner-employee for the taxable year 
in which it is determined that such excess 
contribution was willfully made and for the 
5 taxable years following such taxable year. 

(F) Statute of limitations. In any case 
in which subparagraph (A) applies, the 
period for assessing any deficiency arising 
by reason of— 

(i) The disallowance of any deduction 
under section 404 on account of a plan not 
meeting the requirements of subsection (d) 
with respect to the owner-employee on 
whose behalf an excess contribution was 
made, or 

(ii) The inclusion, under subparagraph 
(B), in gross income of such owner-em- 
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ployee of income attributable to the inter¬ 
est of such owner-employee under a plan, 

for the taxable year in which such excess 
contribution was made or for any succeed¬ 
ing taxable year shall not expire prior to 
one year after the close of the 6-month 
period referred to in subparagraph (C). 

(3) Contributions for premiums on an¬ 
nuity, etc., contracts. A contribution by 
the employer on behalf of an owner-employee 
shall not be considered to be an excess con¬ 
tribution within the meaning of paragraph 

(1), if— 

(A) Under the plan such contribution is 
required to be applied (directly or through 
a trustee) to pay premiums or other con¬ 
sideration for one or more annuity, endow¬ 
ment, or life insurance contracts on the 
life of such owner-employee issued under the 
plan, 

(B) The amount of such contribution ex¬ 
ceeds the amount deductible under section 
404 (determined without regard to section 
404(a) (10)) with respect to contributions 
made by the employer on behalf of such 
owner-employee under the plan, and 

(C) The amount of such contribution 
does not exceed the average of the amounts 
which were deductible under section 404 
(determined without regard to section 404 
(a) (10)) with respect to contributions made 
by the employer on behalf of such owner- 
employee under the plan (or which would 
have been deductible under such section 
if such section had been in effect) for the 
first 3 taxable years (i) preceding the year 
in which the last such annuity, endowment, 
or life insurance contract was issued under 
the plan and (ii) in which such owner- 
employee derived earned income from the 
trade or business with respect to which the 
plan is established, or for so many of such 
taxable years as such owner-employee was 
engaged in such trade or business and de¬ 
rived earned income therefrom. 

In the case of any individual on whose be¬ 
half contributions described in subpara¬ 
graph (A) are made under more than one 
plan as an owner-employee during any tax¬ 
able year, the preceding sentence shall not 
apply if the amount of such contributions 
under all such plans for such taxable year 
exceeds $2,500. Any contribution which is 
not considered to be an excess contribution 
by reason of the application of this para¬ 
graph shall, for purposes of subparagraphs 
(B) (ii), (iii), and (iv) of paragraph (1), 
be taken into account as a contribution made 
by such owner-employee as an employee to 
the extent that the amount of such con¬ 
tribution is not deductible under section 
404 (determined without regard to section 
404(a) (10)) for the taxable year, but only 
for the purpose of applying such subpara¬ 
graphs to other contributions made by such 
owner-employee as an employee. 

(f) Certain custodial accounts —(1) Treat¬ 
ment as qualified trust. For purposes of 
this title, a custodial account shall be 
treated as a qualified trust under this sec¬ 
tion, if— 

(A) Such custodial account would, ex¬ 
cept for the fact that it is not a trust, con¬ 
stitute a qualified trust under this section; 

(B) The custodian is a bank (as defined 
in subsection (d)(1)); 

(C) The investment of the funds in such 
account (including all earnings) is to be 
made— 

(i) Solely in regulated investment com¬ 
pany stock with respect to which an em¬ 
ployee is the beneficial owner, or 

(ii) Solely in annuity, endowment, or 
life insurance contracts issued by an 
insurance company; 

(D) The shareholder of record of any such 
stock described in subparagraph (C) (i) is 
the custodian or its nominee; and 

(E) The contracts described in subpara¬ 
graph (C) (ii) are held by the custodian 
until distributed under the plan. 


For purposes of this title, in the case of 
a custodial account treated as a qualified 
trust under this section by reason of the 
preceding sentence, the custodian of such 
account shall be treated as the trustee 
thereof. 

(2) Definition. For purposes of para¬ 
graph (1), the term “regulated investment 
company" means a domestic corporation 
whiph— 

(A) Is a regulated investment company 
within the meaning of section 851(a), and 

(B) Issues only redeemable stock. 

(g) Annuity defined. For purposes of 
this section and sections 402, 403, and 404, 
the term “annuity” includes a face-amount 
certificate, as defined in section 2(a) (15) 
of the Investment Company Act of 1940 (15 
U.S.C., sec. 80a-2); but does not include any 
contract or certificate issued after Decem¬ 
ber 31, 1962, which is transferable, if any 
person other than the trustee of a trust 
described in section 401(a) which is exempt 
from tax under section 501(a) is the owner 
of such contract or certificate. 

(h) Cross reference. For exemption from 
tax of a trust qualified under this section, 
see section 501(a). 

[Sec. 401 as amended by sec. 2, Self-Em¬ 
ployed Individuals Tax Retirement Act 1962 
(76 Stat. 809) ] 

Par. 2. Section 1.401-1 is amended by 
revising paragraph (a)(1), by revising 
subdivisions (iii), (v), and (vi) of para¬ 
graph (a)(3), by adding new subdi¬ 
visions (vii), (viii), and (ix) to para¬ 
graph (a)(3), by adding a new sub- 
paragraph (4) to paragraph (a), and by 
revising paragraph (b)(1) (i) and (2). 
These amended and added provisions 
read as follows: 

§ 1.401—1 Qualified pension, profit- 
sharing, and stock bonus plans. 

(a) Introduction. (1) Sections 401 
through 405 relate to pension, profit- 
sharing, stock bonus, and annuity plans, 
compensation paid under a deferred- 
payment plan, and bond purchase plans. 
Section 401(a) prescribes the require¬ 
ments which must be met for qualifica¬ 
tion of a trust forming part of a pension, 
profit-sharing, or stock bonus plan. 

***** 

(3) * * * 

(iii) It must be formed or availed of 
for the purpose of distributing to the em¬ 
ployees or their beneficiaries the corpus 
and income of the fund accumulated by 
the trust in accordance with the plan, 
and, in the case of a plan which covers 
(as defined in paragraph (a) (2) .of 
§ 1.401-10) any self-employed individ¬ 
ual, the time and method of such distri¬ 
bution must satisfy the requirements of 
section 401(a)(9) with respect to each 
employee covered by the plan (see para¬ 
graph (e) of § 1.401-11); 

* • * * * • 

(v) It must be part of a plan which 
benefits prescribed percentages of the 
employees, or which benefits such em¬ 
ployees as qualify under a classification 
set up by the employer and found by 
the Commissioner not to be discrimina¬ 
tory in iavor of certain specified classes 
of employees (see § 1.401-3 and, in addi¬ 
tion, see § 1.401-12 for special rules as 
to plans covering owner-employees); 

(vi) It must be part of a plan under 
which contributions or benefits do not 


discriminate in favor of certain speci¬ 
fied classes of employees (see § 1.401-4); 

(vii) It must be part of a plan which 
provides the nonforfeitable rights 
described in section 401(a)(7) (see 
§ 1.401-6); 

(viii) If the trust forms part of a 
pension plan, the plan must provide that 
forfeitures must not be applied to in¬ 
crease the benefits any employee would 
receive under such plan (see § 1.401-7); 

(ix) It must, if the plan benefits any 
self-employed individual who is an 
owner-employee, satisfy the additional 
requirements for qualification contained 
in section 401(a) (10) and (d). 

(4) For taxable years beginning after 
December 31, 1962, self-employed in¬ 
dividuals may be included in qualified 
plans. See §§ 1.401-10 through 1.401-13. 

(b) General rules. (1) (i) A pension 
plan within the meaning of section 
401(a) is a plan established and main¬ 
tained by an employer primarily to pro¬ 
vide systematically for the payment of 
definitely determinable benefits to his 
employees over a period of years, usually 
for life, after retirement. Retirement 
benefits generally are measured by, and 
based on, such factors as years of serv¬ 
ice and compensation received by the 
employees. The determination of the 
amount of retirement benefits and the 
contributions to provide such benefits 
are not dependent upon profits. Benefits 
are not definitely determinable if funds 
arising from forfeitures on termination 
of service, or other reason, may be 
used to provide increased benefits for 
the remaining participants (see § 1.401-7, 
relating^to the treatment of forfeitures 
under a qualified pension plan). A plan 
designed to provide benefits for em¬ 
ployees or their beneficiaries to be paid 
upon retirement or over a period of 
years after retirement will, for the pur¬ 
poses of section 401(a), be considered a 
pension plan if the employer contribu¬ 
tions under the plan can be determined 
actuarially on the basis of definitely de¬ 
terminable benefits, or, as in the case of 
money purchase pension plans, such con¬ 
tributions are fixed without being geared 
to profits. A pension plan may provide 
fpr the payment of a pension due to dis¬ 
ability and may also provide for the pay¬ 
ment of incidental death benefits 
through insurance or otherwise. How¬ 
ever, except as provided in section 401 (h) 
and the regulations thereunder, a pen¬ 
sion plan may not provide for the pay¬ 
ment of benefits not customarily included 
in such a plan such as layoff benefits or 
benefits for sickness, accident, hospitali¬ 
zation, or medical expenses. 

***** 

(z) The term “plan” implies a perma¬ 
nent as distinguished from a temporary 
program. Thus, although the employer 
may reserve the right to change or termi¬ 
nate the plan, and to discontinue con¬ 
tributions thereunder, the abandonment 
of the plan for any reason other than 
business necessity within a few years 
after it has taken effect will be evidence 
that the plan from its inception was not 
a bona fide program for the exclusive 
benefit of employees in general. Espe¬ 
cially will this be true if, for example, 
a pension plan is abandoned soon after 
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pensions have been fully funded for per¬ 
sons in favor of whom discrimination 
is prohibited under section 401(a). The 
permanency of the plan will be indicated 
by all of the surrounding facts and cir¬ 
cumstances, including the likelihood of 
the employer’s ability to continue con¬ 
tributions as provided under the plan. 
In the case of a profit-sharing plan, other 
than a profit-sharing plan which covers 
employees and owner-employees (see sec¬ 
tion 401(d)(2)(B)), it is not necessary 
that the employer contribute every year 
or that he contribute the same amount 
or contribute in accordance with the 
same ratio every year. However, merely 
making a single or occasional contribu¬ 
tion out of profits for employees does 
not establish a plan of profit-sharing. 
To be a profit-sharing plan, there must 
be recurring and substantial contribu¬ 
tions out of profits for the employees. 
In the event a plan is abandoned, the 
employer should promptly notify the dis¬ 
trict director, stating the circumstances 
which led to the discontinuance of the 
plan. 

Par. 3. Section 1.401-3 is amended by 
revising paragraph (a) and by adding 
a new subparagraph (5) to paragraph 
(e). These amended and added pro¬ 
visions read as follows: 

§ 1.401-3 Requirements as to coverage. 

(a) (1) In order to insure that stock 
bonus, pension, and profit-sharing plans 
are utilized for the welfare of employees 
in general, and to prevent the trust de¬ 
vice from being used for the principal 
benefit of shareholders, officers, persons 
whose principal duties consist in super¬ 
vising the work of other employees, or 
highly paid employees, or as a means 
of tax avoidance, a trust will not be qual¬ 
ified unless it is part of a plan which 
satisfies the coverage requirements of 
section 401(a) (3). However, if the plan 
covers any individual who is an owner- 
employee, as defined in section 401(c) 
(3), the requirements of section 401(a) 
(3) and this section are not applicable 
to such plan, but the plan must satisfy 
the requirements of section 401(d) (see 
§1.401-12). 

(2) The percentage requirements in 
section 401(a)(3)(A) refer to a per¬ 
centage of all the active employees, 
including employees temporarily on 
leave, such as those in the Armed Forces 
of the United States, if such employees 
are eligible under the plan. 

(3) The application of section 401(a) 
(3) (A) may be illustrated by the fol¬ 
lowing example: 

Example. A corporation adopts a plan at 
a time when it has 1,000 employees. The 
plan provides that all full-time employees 
who have been employed for a period of two 
years and have reached the age of 30 shall 
be eligible to participate. The plan also re¬ 
quires participating employees to contrib¬ 
ute 3 percent of their monthly pay. At 
the time the plan is made effective 100 of the 
1.000 employees had not been employed for 
a period of two years. Fifty of the em¬ 
ployees were seasonal employees whose cus¬ 
tomary employment did not exceed five 
months in any calendar year. Twenty-five 
of the employees were part-time employees 
whose customary employment did not ex¬ 
ceed 20 hours in any one week. One hun¬ 
dred and fifty of the full-time employees 


who had been employed for two years or 
more had not yet reached age 30. The 
requirements of section 401(a)(3)(A) will 
be met if 540 employees are covered by the 
plan, as shown by the following computa¬ 


tion: 

(i) Total employees with respect to 

whom the percentage require¬ 
ments are applicable (1,000 
minus 175 (100 plus 50 plus 
25)) _ 825 

(ii) Employees not eligible to par- 

. ticipate because of age require¬ 
ments -- 150 


(iii) Total employees eligible to 

participate _ 675 

(iv) Percentage of employees in item 


(i) eligible to participate_81 + % 

(v) Minimum number of partici¬ 
pating employees to qualify 
the plan (80 percent of 675) -- 540 

If only 70 percent, or 578, of the 825 em¬ 
ployees satisfied the age and service require¬ 
ments, then 462 (80 percent of 578) 

participating employees would satisfy the 
percentage requirements. 

***** 

(e) * * * 

(5) If a plan provides contributions 
or benefits for a self-employed individ¬ 
ual, the rules relating to the integration 
of such a plan with the contributions or 
benefits under the Social Security Act 
are set forth in paragraph (c) of § 1.401- 
11 and paragraph (h) of § 1.401-12. 

Par. 4. Section 1.401-4 is amended by 
revising paragraph (a) (1) (iii) and 

(2) (i) and paragraph (c) thereof. 
These amended provisions read as 
follows: 

§ 1.401—4 Discrimination as to contri¬ 
butions or benefits. 

(a) (1) * * * 

(iii) Funds in a stock bonus or profit- 
sharing plan arising from forfeitures on 
termination of service, or other reason, 
must not be allocated to the remaining 
participants in such a manner as will 
effect the prohibited discrimination. 
With respect to forfeitures in a pension 
plan, see § 1.401-7. 

(2) (i) Section 401(a)(5) sets out 
certain provisions which will not in and 
of themselves be discriminatory within 
the meaning of section 401(a) (3) or 
(4). See §1.401-3. Thus, a plan will 
not be considered discriminatory merely 
because the contributions or benefits 
bear a uniform relationship to total 
compensation or to the basic or regular 
rate of compensation, or merely because 
the contributions or benefits based on 
that part of the annual compensation of 
employees which is subject to the Fed¬ 
eral Insurance Contributions Act (chap¬ 
ter 21 of the Code) differ from the con¬ 
tributions or benefits based on any 
excess of such annual compensation over 
such part. With regard to the applica¬ 
tion of the rules of section 401(a) (5) in 
the case of a plan which benefits a self- 
employed individual, see paragraph (c) 
of § 1.401-11. 

***** 

(c) (1) Although a qualified plan may 
provide for termination at will by the 
employer or discontinuance of contribu¬ 
tions thereunder, this will not of itself 
prevent a trust from being a qualified 
trust. However, a qualified pension plan 


must expressly incorporate provisions 
which comply with the restrictions con¬ 
tained in subparagraph (2) of this para¬ 
graph at the time the plan is established, 
unless (i) it is reasonably certain at the 
inception of the plan that such restric¬ 
tions would not affect the amount of con¬ 
tributions which may be used for the 
benefit of any employee, or (ii) the Com¬ 
missioner determines that such pro¬ 
visions are not necessary to prevent the 
prohibited discrimination that may oc* 
cur in the event of any early termination 
of the plan. Although these provisions 
are the only provisions required to be 
incorporated in the plan to prevent the 
discrimination that may arise because of 
an early termination of the plan, the 
plan may in operation result in the dis¬ 
crimination prohibited by section 401(a) 
(4), unless other provisions are later 
incorporated in the plan. 

(2) (i) If employer contributions un¬ 
der a qualified pension plan may be used 
for the benefit of an employee who is 
among the 25 highest paid employees of 
the employer at the time the plan is 
established and whose anticipated an¬ 
nual pension under the plan exceeds 
$1,500, such plan must provide that upon 
the occurrence of the conditions de¬ 
scribed in subdivision (ii) of this sub- 
paragraph, the employer contributions 
which are used for the benefit of any 
such employee are restricted in accord¬ 
ance with subdivision (iii) of this sub- 
paragraph. 

(ii) The restrictions described in sub¬ 
division (iii) of this subparagraph be¬ 
come applicable if— 

(a) The plan is terminated within 10 
years after its establishment, 

(b) The benefits of an employee de¬ 
scribed in subdivision (i) of this sub- 
paragraph become payable within 10 
years after the establishment of the 
plan, or 

(c) The benefits of an employee de¬ 
scribed in subdivision (i) of this sub- 
paragraph become payable after the 
plan has been in effect for 10 years, and 
the full current costs of the plan for the 
first 10 years have not been funded. 

In the case of an employee described in 
(b) of this subdivision, the restrictions 
will remain applicable until the plan has 
been in effect for 10 years, but if at that 
time the full current costs have been 
funded the restrictions will no longer 
apply to the benefits payable to such an 
employee. In the case of an employee 
described in (b) or (c) of this subdivi¬ 
sion, if at the end of the first 10 years 
the full current costs are not met, the 
restrictions will continue to apply until 
the full current costs are funded for the 
first time. 

(iii) The restrictions required under 
subdivision (i) of this subparagraph 
must provide that the employer con¬ 
tributions which may be used for the 
benefit of an employee described in such 
subdivision shall not exceed the greater 
of $20,000, or 20 percent of the first 
$50,000 of the annual compensation of 
such employee multiplied by the number 
of years between the date of the estab¬ 
lishment of the plan and— 

(a) The date of the termination of 
the plan, 
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( b ) In the case of an employee de¬ 
scribed in subdivision (ii) (5) of this 
subparagraph, the date the benefit of 
the employee becomes payable, if before 
the date of the termination of the plan, 
or 

(c) In the case of an employee de¬ 
scribed in subdivision (ii) (c) of this 
subparagraph, the date of the failure to 
meet the full current costs of the plan. 

However, if the full current costs of the 
plan have not been met on the date de¬ 
scribed in (a) or (5) of this subdivision, 
whichever is applicable, then the date of 
the failure to meet such full current 
costs shall be substituted for the date 
referred to in (a) or (b) of this sub¬ 
division. For purposes of determining 
the contributions which may be used for 
the benefit of an employee when ( b ) of 
this subdivision applies, the number of 
years taken into account may be re¬ 
computed for each year if the full current 
costs of the plan are met for such year. 

(iv) For purposes of this subpara¬ 
graph, the employer contributions which, 
at a given time, may be used for the 
benefits of an employee include any un¬ 
allocated funds which would be used for 
his benefits if the plan were then termi¬ 
nated or the employee were then to with¬ 
draw from the plan, as well as all 
contributions allocated up to that time 
exclusively for his benefits. 

(v) The provisions of this subpara¬ 
graph apply to a former or retired em¬ 
ployee of the employer, as well as to an 
employee still in the employer’s service. 

(vi) The following terms are defined 
for purposes of this subparagraph— 

(a) The term “benefits” includes any 
periodic income, any withdrawal values 
payable to a living employee, and the 
cost of any death benefits which may be 
payable after retirement on behalf of 
an employee, but does not include the 
cost of any death benefits with respect 
to an employee before retirement nor the 
amount of any death benefits actually 
payable after the death of an employee 
whether such death occurs before or 
after retirement. 

(b) The term “full current costs” 
means the normal cost, as defined in 
§ 1.404(a) -6, for all years since the effec¬ 
tive date of the plan, plus interest on 
any unfunded liability during such 
period. 

(c) The term “annual compensation” 
of an employee means either such em¬ 
ployee’s average regular annual com¬ 
pensation, or such average compensa¬ 
tion over the last five years, or such 
employee’s last annual compensation if 
such compensation is reasonably similar 
to his average regular annual compen¬ 
sation for the five preceding years. 

(3) The amount of the employer con¬ 
tributions which can be used for the 
benefit of a restricted employee may be 
limited either by limiting the annual 
amount of the employer contributions 
for the designated employee during the 
period affected by the limitation, or by 
limiting the amount of funds under the 
plan which can be used for the benefit of 
such employee, regardless of the amount 
of employer contributions. 

(4) The restrictions contained in sub- 
paragraph (2) of this paragraph may be 


exceeded for the purpose of making cur¬ 
rent retirement income benefit payments 
to retired employees who would other¬ 
wise be subject to such restrictions, if— 

(i) The employer contributions which 
may be used for any such employee in 
accordance with the restrictions con¬ 
tained in subparagraph (2) of this para¬ 
graph are applied either (a) to provide 
level amounts of annuity in the basic 
form of benefit provided for under the 
plan for such employee at retirement 
(or, if he has already retired, beginning 
immediately), or (b) to provide level 
amounts of annuity in an optional form 
of benefit provided under the plan if the 
level amount of annuity under such 
optional form of benefit is not greater 
than the level amount of annuity under 
the basic form of benefit provided under 
the plan; 

(ii) The annuity thus provided is sup¬ 
plemented, to the extent necessary to 
provide the full retirement income bene¬ 
fits in the basic form called for under 
the plan, by current payments to such 
employee as such benefits come due; and 

(iii) Such supplemental payments are 
made at any time only if the full current 
costs of the plan have then been met, 
or the aggregate of such supplemental 
payments for all such employees does not 
exceed the aggregate employer contribu¬ 
tions already made under the plan in the 
year then current. 

If disability income benefits are provided 
under the plan, the plan may contain like 
provisions with respect to the current 
payment of such benefits. 

(5) If a plan has been changed so as 
to increase substantially the extent of 
possible discrimination as to contribu¬ 
tions and as to benefits actually payable 
in event of the subsequent termination 
of the plan or the subsequent discon¬ 
tinuance of contributions thereunder, 
then the provisions of this paragraph 
shall be applied to the plan as so changed 
as if it were a new plan established on 
the date of such change. However, the 
provision in subparagraph (2) (iii) of 
this paragraph that the unrestricted 
amount of employer contributions on be¬ 
half of any employee is at least $20,000 
is applicable to the aggregate amount 
contributed by the employer on behalf 
of such employee from the date of es¬ 
tablishment of the original plan, and, for 
purposes of determining if the employee’s 
anticipated annual pension exceeds 
$1,500, both the employer contributions 
on the employee’s behalf prior to the 
date of the change in the plan and those 
expected to be made on his behalf sub¬ 
sequent to the date of the change (based 
on the employee’s rate of compensation 
on the date of the change) are to be 
taken into account. 

(6) This paragraph shall apply to 
taxable years of a qualified plan com¬ 
mencing after September 30, 1963. In 
the case of an early termination of a 
qualified pension plan during any such 
taxable year, the employer contributions 
which may be used for the benefit of any 
employee must conform to the require¬ 
ments of this paragraph. However, any 
pension plan which is qualified on Sep¬ 
tember 30, 1963, will not be disqualified 
merely because it does not expressly in¬ 


clude the provisions prescribed in this 
paragraph. 

Par. 5. There are inserted immediately 
after § 1.401-5, the following new sec¬ 
tions : 

§ 1.401—6 Termination of a qualified 
plan. 

(a) General rules . (1) In order for a 
pension, profit-sharing, or stock bonus 
trust to satisfy the requirements of sec¬ 
tion 401, the plan of which such trust 
forms a part must expressly provide that, 
upon the termination of the plan or upon 
the complete discontinuance of contri¬ 
butions under the plan, the rights of 
each employee to benefits accrued to the 
date of such termination or discontin¬ 
uance, to the extent then funded, or the 
rights of each employee to the amounts 
credited to his account at such time, are 
nonforfeitable. As to what constitutes 
nonforfeitable rights of an employee, see 
paragraph (a) (2) of § 1.402(b)-l. 

(2) (i) A qualified plan must also pro¬ 
vide for the allocation of any previously 
unallocated funds to the employees cov¬ 
ered by the plan upon the termination 
of the plan or the complete discontin¬ 
uance of contributions under the plan. 
Such provision may be incorporated in 
the plan at its inception or by an amend¬ 
ment made prior to the termination of 
the plan or the discontinuance of con¬ 
tributions thereunder. 

(ii) Any provision for the allocation 
of unallocated funds is acceptable if it 
specifies the method to be used and does 
not conflict with the provisions of section 
401(a)(4) and the regulations there¬ 
under. The allocation of unallocated 
funds may be in cash or in the form of 
other benefits provided under the plan. 
However, the allocation of the funds con¬ 
tributed by the employer among the em¬ 
ployees need not necessarily benefit all 
the employees covered by the plan. For 
example, an allocation may be satisfac¬ 
tory if priority is given to benefits for 
employees over the age of 50 at the time 
of the termination of the plan, or those 
who then have at least 10 years of serv¬ 
ice, if there is no possibility of discrimi¬ 
nation in favor of employees who are 
officers, shareholders, employees whose 
principal duties consist in supervising 
the work of other employees, or highly 
compensated employees. 

(iii) Subdivisions (i) and (ii) of this 
subparagraph do not require the alloca¬ 
tion of amounts to the account of any 
employee if such amounts are not re¬ 
quired to be used to satisfy the liabilities 
with respect to employees and their 
beneficiaries under the plan (see section 
401(a)(2)). 

(b) Termination defined. (1) Whether 
a plan is terminated is generally a ques¬ 
tion to be determined with regard to all 
the facts and circumstances in a par¬ 
ticular case. For example, a plan is 
terminated when, in connection with the 
winding up of the employer’s trade or 
business, the employer begins to dis¬ 
charge his employees. However, a plan 
is not terminated, for example, merely 
because an employer consolidates or re¬ 
places that plan with a comparable plan. 
Similarly, a plan is not terminated mere¬ 
ly because the employer sells or otherwise 
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disposes of his trade or business if the 
acquiring employer continues the plan 
as a separate and distinct plan of its 
own, or consolidates or replaces that 
plan with a comparable plan. See para¬ 
graph (d) (4) of § 1.381(c) (ll)-l for the 
definition of comparable plan. In addi¬ 
tion, the Commissioner may determine 
that other plans are comparable for 
purposes of this section. 

(2) For purposes of this section, the 
term “termination” includes both a par¬ 
tial termination and a complete termina¬ 
tion of a plan. Whether or not a partial 
termination of a qualified plan occurs 
when a group of employees who have been 
covered by the plan are subsequently ex¬ 
cluded from such coverage either by 
reason of an amendment to the plan, 
or by reason of being discharged by 
the employer, will be determined on 
the basis of all the facts and circum¬ 
stances. Similarly, whether or not a 
partial termination occurs when benefits 
or employer contributions are reduced, or 
the eligibility or vesting requirements 
under the plan are made less liberal, will 
be determined on the basis of all the facts 
and circumstances. However, if a par¬ 
tial termination of a qualified plan oc¬ 
curs, the provisions of section 401(a) (7) 
and this section apply only to the part 
of the plan that is terminated. 

(c) Complete discontinuance defined. 
(1) For purposes of this section, a com¬ 
plete discontinuance of contributions 
under the plan is contrasted with a sus¬ 
pension of contributions under the plan, 
which is merely a temporary cessation of 
contributions by the employer. A com¬ 
plete discontinuance of contributions 
may occur although some amounts are 
contributed by the employer under the 
plan if such amounts are not substantial 
enough to reflect the intent on the part 
of the employer to continue to maintain 
the plan. The determination of whether 
a complete discontinuance of contribu¬ 
tions under the plan has occurred will be 
made with regard to all the facts and 
circumstances in the particular case, and 
without regard to the amount of any 
contributions made under the plan by 
employees. 

(2) In the case of a pension plan, a 
suspension of contributions will not con¬ 
stitute a discontinuance if— 

(i, The benefits to be paid or made 
available under the plan are not affected 
at any time by the suspension, and 

(ii) The unfunded past service cost at 
any time (which includes the unfunded 
prior normal cost and unfunded interest 
on any unfunded cost) does not exceed 
the unfunded past service cost as of the 
date of establishment of the plan, plus 
any additional past service or supple¬ 
mental costs added by amendment. 

(3) In any case in which a suspension 
of a profit-sharing plan is considered a 
discontinuance, the discontinuance be¬ 
comes effective not later than the last 
day of the taxable year of the employer 
following the last taxable year of such 
employer for which a substantial con¬ 
tribution was made under the profit- 
sharing plan. 

(d) Contributions or benefits which 
remain forfeitable. The provisions of 
this section do not apply to amounts 
No. 181-2 


which are reallocated to prevent the dis¬ 
crimination prohibited by section 401(a) 

(4) (see paragraph (c) of § 1.401-4)'. 

(e) Effective date. This section shall 
apply to taxable years of a qualified plan 
commencing after September 30, 1963. 
In the case of the termination or com¬ 
plete discontinuance (as defined in this 
section) of any qualified plan during any 
such taxable year, the rights accorded 
to each employee covered under the plan 
must conform to the requirements of 
this section. However, a plan which is 
qualified on September 30, 1963, will not 
be disqualified merely because it does not 
expressly include the provisions pre¬ 
scribed by this section. 

§ 1.401—7 Forfeitures under a qualified 
pension plan. 

(a) General rules. In the case of a 
trust forming a part of a qualified pen¬ 
sion plan, the plan must expressly pro¬ 
vide that forfeitures arising from sever¬ 
ance of employment, death, or for any 
other reason, must not be applied to in¬ 
crease the benefits any employee would 
otherwise receive under the plan at any 
time prior to the termination of the 
plan or the complete discontinuance of 
employer contributions thereunder. The 
amounts so forfeited must be used as 
soon as possible to reduce the employer’s 
contributions under the plan. However, 
a qualified pension plan may anticipate 
the effect of forfeitures in determining 
the costs under the plan. Furthermore, 
a qualified plan will not be disqualified 
merely because a determination of the 
amount of forfeitures under the plan is 
made only once during each taxable year 
of the employer. 

(b) Examples. The rules of para¬ 
graph (a) of this section may be illus¬ 
trated by the following examples: 

Example (I). The B Company Pension 
Trust forms a part of a pension plan which 
is funded by individual level annual pre¬ 
mium annuity contracts. The plan requires 
ten years of service prior to obtaining a 
vested right to benefits under the plan. 
One of the company’s employees resigns his 
position after two years of service. The in¬ 
surance company paid to the trustees the 
cash surrender value of the contract—$750. 
The B Company must reduce its next contri¬ 
bution to the pension trust by this amount. 

Example (2). The C Corporation’s trus¬ 
teed pension plan has been in existence for 
20 years. It is funded by individual con¬ 
tracts issued by an insurance company, and 
the premiums thereunder are paid annually. 
Under such plan, the annual premium ac¬ 
crued for the year 1966 is due and is paid 
on January 2, 1966, and on July 1 of the 
same year the plan is terminated due to the 
liquidation of the employer. Some for¬ 
feitures were incurred and collected by the 
trustee with respect to those participants 
whose employment terminated between Jan¬ 
uary 2 and July 1. The plan provides that 
the amount of such forfeitures is to be ap¬ 
plied to provide additional annuity benefits 
for the remaining employees covered by the 
plan. The pension plan of the C Corpora¬ 
tion satisfies the provisions of section 401 
(a) (8). Although forfeitures are used to 
increase benefits in this case, this use of 
forfeitures is permissible since no further 
contributions will be made under the plan. 

(c) Effective date. This section ap¬ 
plies to taxable years of a qualified plan 
commencing after September 30, 1963. 


However, a plan which is qualified on 
September 30, 1963, will not be disquali¬ 
fied merely because it does not expressly 
include the provisions prescribed by this 
section. 

§ 1.401—8 Custodial accounts. 

(a) Treatment of a custodial account 
as a qualified trust. For taxable years 
of a plan beginning after December 31, 
1962, a custodial account may be used, 
in lieu of a trust, under any pension, 
profit-sharing, or stock bonus plan, de¬ 
scribed in section 401 if the requirements 
of paragraph (b) of this section are met. 
A custodial account may be used under 
such a plan, whether the plan covers 
common-law employees, self-employed 
individuals who are treated as employees 
by reason of section 401 (c), or both. The 
use of a custodial account as part of a 
plan does not preclude the use of a trust 
or another custodial account as part of 
the same plan. A plan under which a 
custodial account is used may be con¬ 
sidered in connection with other plans 
of the employer in determining whether 
the requirements of section 401 are sat¬ 
isfied. 

(b) Rules applicable to custodial ac¬ 
counts. (1)A custodial account shall be 
treated for taxable years beginning after 
December 31, 1962, as a qualified trust 
under section 401 if such account meets 
the following requirements described in 
subdivisions (i) through (iii) of this sub- 
paragraph: 

(1) The custodial account must satisfy 
all the requirements of section 401 that 
are applicable to qualified trusts. See 
subparagraph (2) of this paragraph. 

(ii) The custodian of the custodial ac¬ 
count must be a bank. 

(iii) The custodial agreement pro¬ 
vides that the investment of the funds in 
the account is to be made— 

(a) Solely in stock of one or more 
regulated investment companies which 
is registered in the name of the custo¬ 
dian or its nominee and with respect to 
which an employee who is covered by 
the plan is the beneficial owner, or 

(b) Solely in annuity, endowment, or 
life insurance contracts, issued by an 
insurance company and held by the cus¬ 
todian until distributed pursuant to the 
terms of the plan. For purposes of the 
preceding sentence, a face-amount cer¬ 
tificate described in section 401(g) and 
§ 1.401-9 is treated as an annuity issued 
by an insurance company. 

Ske subparagraphs (3) and (4) of this 
paragraph. 

(2) As a result of the requirement de¬ 
scribed in subparagraph (1) (i) of this 
paragraph (relating to the requirements 
applicable to qualified trusts), the cus¬ 
todial account must, for example, be 
created pursuant to a written agreement 
which constitutes a valid contract under 
local law. In addition, the terms of the 
contract must make it impossible, prior 
to the satisfaction of all liabilities with 
respect to the employees and their bene¬ 
ficiaries covered by the plan, for any 
part of the funds of the custodial ac¬ 
count to be used for, or diverted to, pur¬ 
poses other than for the exclusive bene¬ 
fit of the employees or their beneficiaries 
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as provided for in the plan (see para¬ 
graph (a) of § 1.401-2). 

(3) The requirement described in sub- 
paragraph (1) (iii) of this paragraph, re¬ 
lating to the investment of the funds of 
the plan, applies, for example, *to the 
employer contributions under the plan, 
any employee contributions under the 
plan, and any earnings on such contri¬ 
butions. Such requirement also applies 
to capital gains realized upon the sale 
of stock described in ( a ) of such sub¬ 
division, to any capital gain dividends 
received in connection with such stock, 
and to any refunds described in section 
852(b) (3) (D) (ii) (relating to undistrib¬ 
uted capital gains of a regulated invest¬ 
ment company) which is received in con¬ 
nection with such stock. However, since 
such requirement relates only to the 
investment of the funds of the plan, the 
custodian may deposit funds with a bank, 
in either a checking or savings account, 
while accumulating sufficient funds to 
make additional investments or while 
awaiting an appropriate time to make 
additional investments. 

(4) The requirement in subparagraph 

(1) (iii) (a) of this paragraph that an 
employee covered by the plan be the 
beneficial owner of the stock does not 
mean that the employee who is the bene¬ 
ficial owner must have a nonforfeitable 
interest in the stock. Thus, a plan may 
provide for forfeitures of an employee’s 
interest in such stock in the same manner 
as plans which use a trust. In the event 
of a forfeiture of an employee’s bene¬ 
ficial ownership in the stock of a regu¬ 
lated investment company, the beneficial 
ownership of such stock must pass to 
another employee covered by the plan. 

(c) Effects of qualification. (1) Any 
custodial account which satisfies the re¬ 
quirements of section 401(f) shall be 
treated as a qualified trust for all pur¬ 
poses of the Internal Revenue Code of 
1954. Accordingly, such a custodial ac¬ 
count shall be treated as a separate legal 
person which is exempt from the income 
tax by section 501(a). On the other 
hand, such a custodial account is required 
to file the returns described in sections 
6033 and 6047 and to supply any other 
information which a qualified trust is 
required to furnish. 

(2) In determining whether the funds 
of a custodial account are distributed or 
made available to an employee or his 
beneficiary, the rules which under sec¬ 
tion 402(a) are applicable to trusts will 
also apply to the custodial account as 
though it were a separate legal person 
and not an agent of the employee. 

(d) Effect of loss of qualification. If 
a custodial account which has qualified 
under section 401 fails to qualify under 
such section for any taxable year, such 
custodial account will not thereafter be 
treated as a separate legal person, and 
the funds in such account shall be treated 
as made available within the meaning of 
section 402(a) (1) to the employees for 
whom they are held. 

(e) Definitions. For purposes of this 
section— 

(1) The term “bank” means a bank as 
defined in section 401 (d) (1). 

(2) The term “regulated investment 
company” means any domestic corpora¬ 
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tion which issues only redeemable stock 
and is a regulated investment company 
within the meaning of section 851(a) 
(but without regard to whether such 
corporation meets the limitations of sec¬ 
tion 851(b)). 

§ 1.401—9 Face-amount certificates— 

nontransferable annuity contracts. 

(a) Face-amount certificates treated 
as annuity contracts. Section 401(g) 
provides that a face-amount certificate 
(as defined in section 2(a) (15) of the 
Investment Company Act of 1940 (15 
U.S.C. sec. 80a-2)) which is not trans¬ 
ferable within the meaning of para¬ 
graph (b) (3) of this section shall be 
treated as an annuity contract for pur¬ 
poses of sections 401 through 404 for any 
taxable year of a plan subject to such 
sections beginning after December 31, 
1962. Accordingly, there may be estab¬ 
lished for any such taxable year a 
qualified plan under which such face- 
amount certificates are purchased for 
the participating employees without the 
creation of a trust or custodial account. 
However, for such a plan to qualify, the 
plan must satisfy all the requirements 
applicable to a qualified annuity plan 
(see section 403(a) and the regulations 
thereunder). 

(b) Nontransfer ability of face-amount 
certificates and annuity contracts. 
(1) (i) Section 401(g) provides that, in 
order for any face-amount certificate, 
or any other contract issued after De¬ 
cember 31, 1962, to be subject to any 
provision under sections 401 through 404 
which is applicable to annuity contracts, 
as compared to other forms of invest¬ 
ment, such certificate or contract must 
be nontransferable at any time when it 
is held by any person other than the 
trustee of a trust described in section 
401(a) and exempt under section 501(a). 
Thus, for example, in order for a group 
or individual retirement income con¬ 
tract to be treated as an annuity con¬ 
tract, if such contract is not held by the 
trustee of an exempt employees’ trust, it 
must satisfy the requirements of this 
section. Furthermore, a face-amount 
certificate or an annuity contract will 
be subject to the tax treatment under 
section 403(b) only if it satisfies the 
requirements of section 401(g) and this 
section. Any certificate or contract in 
order to satisfy the provisions of this 
section must expressly contain the pro¬ 
visions that are necessary to make such 
certificate or contract not transferable 
within the meaning of this paragraph. 

(ii) In the case of any group con¬ 
tract purchased by an employer under 
a plan to which sections 401 through 404 
apply, the restriction on transferability 
required by section 401(g) and this sec¬ 
tion applies to the interest of the em¬ 
ployee participants under such group 
contract but not to the interest of the 
employer under such contract. 

(2) If a trust described in section 401 
(a) which is exempt from tax under 
section 501(a) distributes any annuity, 
endowment, retirement income, or life 
insurance contract, then the rules relat¬ 
ing to the taxability of the distributee 
of any such contract are set forth in 
paragraph (a)(2) of § 1.402(a)-!. 


(3) A face-amount certificate or an 
annuity contract is transferable if the 
owner can transfer any portion of his 
interest in the certificate or contract to 
any person other than the issuer thereof. 
Accordingly, such a certificate or con¬ 
tract is transferable if the owner can 
sell, assign, discount, or pledge as col¬ 
lateral for a loan or as security for the 
performance of an obligation or for any 
other purpose his interest in the certifi¬ 
cate or contract to any person other 
than the issuer thereof. On the other 
hand, for purposes of section 401(g), a 
face-amount certificate or annuity con¬ 
tract is not considered to be transferable 
merely because such certificate or con¬ 
tract, or the plan of which it is a part, 
contains a provision permitting the em¬ 
ployee to designate a beneficiary to re-' 
ceive the proceeds of the certificate or 
contract in the event of his death, or 
contains a provision permitting the em¬ 
ployee to elect to receive a joint and 
survivor annuity, or contains other 
similar provisions. 

(4) A material modification in the 
terms of an annuity contract constitutes 
the issuance of a new contract regardless 
of the manner in which it is made. 

(c) Examples. The rules of this sec¬ 
tion may be illustrated by the following 
examples: 

Example (1). The P Employees’ An¬ 
nuity Plan is a nontrusteed plan which is 
funded by individual annuity contracts 
issued by the Y Insurance Company. Each 
annuity contract issued by such company 
after December 31, 1962, provides, on its face, 
that it is ‘‘not transferable”. The terms 
of each such contract further provide that, 
“This contract may not be sold, assigned, 
discounted, or pledged as collateral for a 
loan or as security for the performance of 
an obligation or for any other purpose, to 
any person other than this company.” The 
annuity contracts of the P Employees’ An¬ 
nuity Plan satisfy the requirements of sec¬ 
tion 401(g) and this section. 

Example (2). The R Company Pension 
Trust forms a part of a pension plan which 
is funded by individual level premium an¬ 
nuity contracts. Such contracts are pur¬ 
chased by the trustee of the R Company 
Pension Trust from the Y Insurance Com¬ 
pany. The trustee of the R Company Pen¬ 
sion Trust is the legal owner of each such 
contract at all times prior to the distribu¬ 
tion of such contract to a qualifying annui¬ 
tant. The trustee purchases such a contract 
on January 3, 1963, in the name of an 
employee who qualifies on that date for 
coverage under the plan. At the time such 
contract is purchased, and while the con¬ 
tract is held by the trustee of the R Com¬ 
pany Pension Trust, the contract does not 
contain any restrictions with respect to its 
transferability. The annuity contract pur¬ 
chased by the trustee of the R Company 
Pension Trust satisfies the requirements of 
section 401(g) and this section while it is 
held by the trustee. 

Example (3). A is the trustee of the X 
Corporation’s Employees’ Pension Trust. 
The trust forms a part of a pension plan 
which is funded by individual level premium 
annuity contracts. The trustee is the legal 
owner of such contracts, but the employees 
covered under the plan obtain beneficial 
interests in such contracts after ten years of 
service with the X Corporation. On Jan¬ 
uary 15, 1980, A distributes to D an annuity 
contract issued to A in D’s name on June 25, 
1959, and distributes to E an annuity con¬ 
tract issued to A in E’s name on September 
30, 1963. The contract issued to D need 
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not be nontransferable, but the contract 
issued to E must be nontransferable in order 
to satisfy the requirements of section 401(g) 
and this section. 

Example (4) . The corpus of the Y 
Corporation’s Employees’ Pension Plan con¬ 
sists of individual insurance contracts in 
the names of the covered employees and an 
auxiliary fund which is used to convert 
such policies to annuity contracts at the 
time a beneficiary of such trust retires. 

F retires on June 15, 1963, and the trustee 
converts the individual insurance contract 
on F’s life to a life annuity which is dis¬ 
tributed to him. The life annuity issued 
on F’s life must be nontransferable in order 
to satisfy the requirements of section 401(g) 
and this section. 

§ 1.401—10 Definitions relating to plans 
covering self-employed individuals. 

(a) In general. (1) Certain self- 
employed individuals may be covered by 
a qualified pension, annuity, or profit- 
sharing plan for taxable years beginning 
after December 31, 1962. This section 
contains definitions relating to plans 
covering self-employed individuals. The 
provisions of §§ 1.401-1 through 1.401-9, 
relating to requirements which are ap¬ 
plicable to all qualified plans, are also 
generally applicable to any plan cover¬ 
ing a self-employed individual. How¬ 
ever, in addition to such requirements, 
any plan covering a self-employed indi¬ 
vidual is subject to the rules contained 
in §§ 1.401-11 through 1.401-13. Section 

1.401- 11 contains general rules which 
are applicable to any plan covering a 
self-employed individual who is an em¬ 
ployee within the meaning of paragraph 

(b) of this section. Section 1.401-12 
contains special rules which are appli¬ 
cable to plans covering self-employed in¬ 
dividuals when one or more of such in¬ 
dividuals is an owner-employee within 
the meaning of paragraph (d) of this 
section. Section 1.401-13 contains rules 
relating to excess contributions by, or 
for, an owner-employee. The provisions 
of this section and of §§ 1.401-11 through 

1.401- 13 are applicable to taxable years 
beginning after December 31,1962. 

(2) A self-employed individual is cov¬ 
ered under a qualified plan during the 
period beginning with the-date a contri¬ 
bution is first made by, or for, him under 
the qualified plan and ending when there 
are no longer funds under the plan 
which can be used to provide him or his 
beneficiaries with benefits. 

(b) Treatment of a self-employed in¬ 
dividual as an employee. (1) For pur¬ 
poses of section 401, a self-employed in¬ 
dividual who receives earned income 
from an employer during a taxable year 
of such employer beginning after De¬ 
cember 31, 1962, shall be considered an 
employee of such employer for such tax¬ 
able year. Moreover, such an individual 
will be considered an employee for a 
taxable year if he would otherwise be 
treated as an employee but for the fact 
that the employer did not have net 
profits for that taxable year. Accord¬ 
ingly, the employer may cover such an 
individual under a qualified plan during 
years of the plan beginning with or 
within a taxable year of the employer 
beginning after December 31,1962. 

(2) If a self-employed individual is 
engaged in more than one trade or busi¬ 


ness, each such trade or business shall 
be considered a separate employer for 
purposes of applying the provisions of 
sections 401 through 404 to such indi* 
vidual. Thus, if a qualified plan is es¬ 
tablished for one, trade or business but 
not the others, the individual will be 
considered an employee only if he re¬ 
ceived earned income with respect to 
such trade or business and only the 
amount of such earned income derived 
from that trade or business shall be 
taken into account for purposes of the 
qualified plan. 

(3) (i) The term “employee”, for pur¬ 
poses of section 401, does not include a 
self-employed individual when the term 
“common-law” employee is used or when 
the context otherwise requires that the 
term “employee” does not include a self- 
employed individual. The term “com¬ 
mon-law” employee also includes an 
individual who is treated as an employee 
for purposes of section 401 by reason of 
the provisions of section 7701(a) (20), 
relating to the treatment of certain full¬ 
time life insurance salesmen as em¬ 
ployees. Furthermore, an individual 
who is a common-law employee is not a 
self-employed individual with respect to 
income attributable to such employ¬ 
ment, even though such income consti¬ 
tutes net earnings from self-employment 
as defined in section 1402(a). Thus, for 
example, a minister who is a common- 
law employee is not a self-employed 
individual with respect to income attrib¬ 
utable to such employment, even though 
such income constitutes net earnings 
from self-employment as defined in sec¬ 
tion 1402(a). 

(ii) An individual may be treated as 
an employee within the meaning of sec¬ 
tion 401(c)(1) of one employer even 
though such individual is also a com¬ 
mon-law employee of another employer. 
For example, an attorney who is a com¬ 
mon-law employee of a corporation and 
who, in the evenings maintains an office 
in which he practices law as a self- 
employed individual is an employee 
within the meaning of section 401(c) (1) 
with respect to the law practice. This 
example would not be altered by the 
fact that the corporation maintained a 
qualified plan under which the attorney 
is benefited as a common-law employee. 

(4) For the purpose of determining 
whether an employee within the mean¬ 
ing of section 401(c) (1) satisfies the re¬ 
quirements for eligibility under a quali¬ 
fied plan established by an employer, 
such an employer may take into account 
past services rendered by such an em¬ 
ployee both as a self-employed individual 
and as a common-law employee if past 
services rendered by other employees, in¬ 
cluding common-law employees, are 
similarly taken into account. However, 
an employer cannot take into account 
only past services rendered by employees 
within the meaning of section 401(c) (1) 
if past services rendered to such em¬ 
ployer by individuals who are, or were, 
common-law employees are not taken 
into account. Past service as described 
in this subparagraph may be taken into 
account for the purpose of determining 
whether an individual who is, or was, 
an employee within the meaning of sec¬ 
tion 401(c) (1) satisfies the requirements 


for eligibility even if such service was 
rendered prior to January 1, 1983. On 
the. other hand, past service cannot be 
taken into account for purposes of de¬ 
termining the contributions which may 
be made on such an individual’s behalf 
under a qualified plan. 

(c) Definition of earned income —(1) 
General rule. For purposes of section 
401 and the regulations thereunder, 
“earned income” means, in general, net 
earnings from self-employment (as de¬ 
fined in section 1402(a)) to the extent 
such net earnings constitute compensa¬ 
tion for personal services actually 
rendered within the meaning of section 
911(b). 

(2) Net earnings from self-employ¬ 
ment. (i) The computation of the net 
earnings from self-employment shall be 
made in accordance with the provisions 
of section 1402(a) and the regulations 
thereunder, with the modifications and 
exceptions described in subdivisions (ii) 
through (iv) of this subparagraph. 
Thus, an individual may have net earn¬ 
ings from self-employment, as defined in 
section 1402(a), even though such in¬ 
dividual does not have self-employment 
income, as defined in section 1402(b), 
and, therefore, is not subject to the tax 
on self-employment income imposed by 
section 1401. 

(ii) Items which are not included in 
gross income for purposes of chapter 1 
of the Code and the deductions properly 
attributable to such items must be ex¬ 
cluded from the computation of net earn¬ 
ings from self-employment even though 
the provisions of section 1402(a) specifi¬ 
cally require the inclusion of such items. 
For example, if an individual is a resi¬ 
dent of Puerto Rico, so much of his net 
earnings from self-employment as are 
excluded from gross income under sec¬ 
tion 933 must not be taken into account 
in computing his net earnings from self- 
employment which are earned income 
for purposes of section 401. 

(iii) In computing net earnings from 
self-employment for the purpose of de¬ 
termining earned income, a self-em¬ 
ployed individual may disregard only 
deductions for contributions made on his 
own behalf under a qualified plan. 
However, such computation must take 
into account the deduction allowed by 
section 404 or 405 for contributions 
under a qualified plan on behalf of the 
common-law employees of the trade or 
business. 

(iv) For purposes of determining 
whether an individual has net earnings 
from self-employment and, thus, 
whether he is an employee within the 
meaning of section 401(c) (1), the excep¬ 
tions in section 1402(c) (4) and (5) 
shall not apply. Thus, certain minis¬ 
ters, certain members of religious orders, 
doctors of medicine, and Christian 
Science practitioners are treated for 
purposes of section 401 as being engaged 
in a trade or business from which net 
earnings from self-employment are 
derived. In addition, the exceptions in 
section 1402(c) (2) shall not apply in the 
case of any individual who is treated as 
an employee under section 3121(d) (3) 
(A), (C), or (D). Therefore, such indi¬ 
viduals are treated, for purposes of sec¬ 
tion 401, as being engaged in a trade or 
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business from which net earnings from 
self-employment may be derived. 

(3) Compensation for personal serv¬ 
ices actually rendered, (i) For purposes 
of section 401, the term “earned income” 
includes only that portion of an indi¬ 
vidual’s net earnings from self-employ¬ 
ment which constitutes earned income as 
defined in section 911(b) and the regu¬ 
lations thereunder. Thus, such term 
includes only professional fees and other 
amounts received as compensation for 
personal services actually rendered by 
the individual. There is excluded from 
“earned income” the amount of any 
item of income, and any deduction prop¬ 
erly attributable to such item, if such 
amount is not received as compensation 
for personal services actually rendered. 
Therefore, an individual who renders no 
personal services has no “earned income” 
even though such an individual may have 
net earnings from self-employment from 
a trade or business. 

(ii) If a self-employed individual is 
engaged in a trade or business in which 
capital is a material income-producing 
factor, then, under section 911(b), his 
earned income is only that portion of 
the net profits from the trade or busi¬ 
ness which constitutes a reasonable al¬ 
lowance as compensation for personal 
services actually rendered. However, 
such individual’s earned income cannot 
exceed 30 percent of the net profits of 
such trade or business. The net profits 
of the trade or business is not necessarily 
the same as the net earnings from self- 
employment derived from such trade or 
business. 

(4) Minimum earned income when 
both personal services and capital are 
material income-producing factors, (i) 
If a self-employed individual renders 
personal services on a full-time, or sub¬ 
stantially full-time, basis to only one 
trade or business, and if with respect 
to such trade or business capital is a 
material income-producing factor, then 
the amount of such individual’s earned 
income from the trade or business is 
considered to be not less than so much 
of his share in the net profits of such 
trade or business as does not exceed 
$2,500. 

(ii) If a self-employed individual ren¬ 
ders substantial personal services to more 
than one trade or business, and if with 
respect to all such trades or businesses 
such self-employed individual actually 
renders personal services on a full-time, 
or substantially full-time, basis, then the 
earned income of the self-employed in¬ 
dividual from trades or businesses for 
which he renders substantial personal 
services and in which both personal serv¬ 
ices and capital are material income- 
producing factors is considered to be not 
less than— 

(a) So much of such individual’s 
share of the net profits from all trades 
or businesses in which he renders sub¬ 
stantial personal services as does not ex¬ 
ceed $2,500, reduced by 

(b) Such individual’s share of the net 
profits of any trade or business in which 
only personal services is a material in¬ 
come-producing factor. 

However, in no event shall the share of 
the net profits of any trade or business 


in which capital is a material income- 
producing factor be reduced below the 
amount which would, without regard to 
the provisions of this subdivision, be 
treated as the earned income derived 
from such trade or business under sec¬ 
tion 911(b). In making the computa¬ 
tion required by this subdivision, any 
trade or business with respect to which 
the individual renders substantial per¬ 
sonal services shall be taken into account 
irrespective of whether a qualified plan 
has been established by such trade or 
business. 

(iii) If the provisions of subdivision 
(ii) of this subparagraph apply in de¬ 
termining the earned income of a self- 
employed individual, and such individ¬ 
ual is engaged in two or more trades or 
businesses in which capital and personal 
services are material income-producing 
factors, then the total amount treated 
as the earned income shall be allocated 
to each such trade or business for which 
he performs substantial personal services 
in the same proportion as his share of 
net profits from each such trade or busi¬ 
ness bears to his share of the total net 
profits from all such trades or businesses. 
Thus, in such case, the amount of earned 
income attributable to any such trade or 
business is computed by multiplying the 
total earned income as determined under 
subdivision (ii) of this subparagraph by 
the individual’s net profits from such 
trade or business and dividing that prod¬ 
uct by the individual’s total net profits 
from all such trades or businesses. 

(iv) For purposes of this subparagraph, 
the determination of whether an in¬ 
dividual renders personal services on a 
full-time, or substantially full-time, 
basis is to be made with regard to the ag¬ 
gregate of the trades and businesses with 
respect to which the employee renders 
substantial personal services as a com¬ 
mon-law employee or as a self-employed 
individual. However, for all other pur¬ 
poses in applying the rules of this sub- 
paragraph, a trade or business with re¬ 
spect to which an individual is a common- 
law employee shall be disregarded. 

(d) Definition of owner-employee. 
For purposes of section 401 and the regu¬ 
lations thereunder, the term “owner- 
employee” means a proprietor of a pro¬ 
prietorship, or, in the case of a partner¬ 
ship, a partner who owns either more 
than 10 percent of the capital interest, 
or more than 10 percent of the profits 
interest, of the partnership. Thus, an 
individual who owns only 2 percent of the 
profits interest but 11 percent of the 
capital interest of a partnership is an 
owner-employee. A partner’s interest in 
the profits and the capital of the part¬ 
nership shall be determined by the part¬ 
nership agreement. In the absence of 
any provision regarding the sharing of 
profits, the interest in profits of the 
partners will be determined in the same 
manner as their distributive shares of 
partnership taxable income. However, 
a guaranteed payment (as described in 
section 707(c)) is not considered a dis¬ 
tributive share of partnership income for 
such purpose. See section 704(b), re¬ 
lating to the determination of the dis¬ 
tributive share by the income or loss 
ratio, and the regulations thereunder. 


In the absence of a provision in the part¬ 
nership agreement, a partner’s capital 
interest in a partnership shall be deter¬ 
mined on the basis of his interest in the 
assets of the partnership which would 
be distributable to such partner upon 
his withdrawal from the partnership, or 
upon liquidation of the partnership, 
whichever is the greater. 

(e) Definition of employer. (1) For 
purposes of section 401, a sole proprietor 
is considered to be his own employer, 
and the partnership is considered to be 
the employer of each of the partners. 
Thus, an individual partner is not an 
employer who may establish a qualified 
plan with respect to his services to the 
partnership. 

(2) Regardless of the provision of lo¬ 
cal law, a partnership is deemed, for 
purposes of section 401, to be continuing 
until such time as it is terminated within 
the meaning of section 708, relating to 
the continuation of a partnership. 

§ 1.401—11 General roles relating to 
plans covering self-employed indi¬ 
viduals. 

(a) Introduction. This section pro¬ 
vides certain rules which supplement, 
and modify, the rules of §§ 1.401-1 
through 1.401-9 in the case of a qualified 
pension, annuity, or profit-sharing plan 
which covers a self-employed individual 
who is an employee within the meaning 
of section 401(c) (1). The provisions of 
this section apply to taxable years be¬ 
ginning after December 31,1962. 

(b) General rules. (1) If the amount 
of employer contributions for common- 
law employees covered under a qualified 
plan is related to the earned income (as 
defined in section 401(c) (2)) of a self- 
employed individual, or group of self- 
employed individuals, such a plan is a 
profit-sharing plan (as described in 
paragraph (b) (1) (ii) of § 1.401-1) since 
earned income is dependent upon the 
profits of the trade or business with re¬ 
spect to which the plan is established. 
Thus, for example, a plan, which provides 
that the employer will contribute 10 per¬ 
cent of the earned income of a self- 
employed individual but no more than 
$2,500, and that the employer contribu¬ 
tion on behalf of common-law employees 
shall be the same percentage of their 
salaries as the contribution on behalf 
of the self-employed individual bears to 
his earned income, is a profit-sharing 
plan, since the amount of the employer’s 
contribution for common-law employees 
covered under the plan is related to the 
earned income of a self-employed indi¬ 
vidual and thereby to the profits of the 
trade or business. On the other hand, 
for example, a plan which defines the 
compensation of any self-employed indi¬ 
vidual as his earned income and which 
provides that the employer will con¬ 
tribute 10 percent of the compensation 
of each employee covered under the plan 
is a pension plan since the contribution 
on behalf of common-law employees is 
fixed without regard to whether the self- 
employed individual has earned income 
or the amount thereof. 

(2) The Self-Employed Individuals 
Tax Retirement Act of 1962 (76 Stat. 
809) permits self-employed individuals 
to be treated as employees and therefore 
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included in qualified plans, but it is clear 
that such law requires such self-em¬ 
ployed individuals to provide benefits for 
their employees on a nondiscriminatory 
basis. Self-employed individuals will 
not be considered as providing contribu¬ 
tions or benefits for an employee to the 
extent that the wages or salary of the 
employee covered under the plan are re¬ 
duced at or about the time the plan is 
adopted. 

(3) In addition to permitting self-em¬ 
ployed individuals to participate in 
qualified plans, the Self-Employed In¬ 
dividuals Tax Retirement Act of 1962 
extends to such individuals some of the 
tax benefits allowed common-law em¬ 
ployee-participants in such plans. How¬ 
ever, the tax benefits allowed a self-em¬ 
ployed individual are restricted by the 
limits which are placed on the deduc¬ 
tions allowed for contributions on such 
an individual’s behalf. In view of these 
restrictions on the tax benefits extended 
to any self-employed individual, a self- 
employed individual participating in a 
qualified plan may not participate in any 
forfeitures. Therefore, in the case of a 
qualified plan which covers any self- 
employed individual, a separate account 
must be established for each self-em¬ 
ployed individual to which no forfeit¬ 
ures can be allocated. 

(c) Requirements as to coverage. (1) 
In general, section 401(a)(3) and the 
regulations thereunder prescribe the 
coverage requirements which a quailfied 
plan must satisfy. However, if such a 
plan covers self-employed individuals 
who are not owner-employees, it must, 
in addition to satisfying such require¬ 
ments, satisfy the requirements of this 
paragraph. If any owner-employee is 
covered under a qualified plan, the pro¬ 
visions of this paragraph do not apply, 
but the provisions of section 401(d), in¬ 
cluding section 401(d) (3), do apply (see 
§1.401-12). 

(2) (i) Section 401(a) (3) (B) provides 
that a plan may satisfy the cover¬ 
age requirements for qualification if it 
covers such employees as qualify under 
a classification which is found not to 
discriminate in favor of employees who 
are officers, shareholders, persons whose 
principal duties consist in supervising 
the work of other employees, or highly 
compensated employees. Section 401 
(a) (5) sets forth certain classifications 
that will not in themselves be considered 
discriminatory. Under such section, a 
classification which excludes all em¬ 
ployees whose entire remuneration con¬ 
stitutes “wages” under section 3121(a) 
(1), will not be considered discriminatory 
merely because of such exclusion. Simi¬ 
larly, a plan which includes all employees 
will not be considered discriminatory 
solely because the contributions or bene¬ 
fits based on that part of their remuner¬ 
ation which is excluded from “wages” 
under section 3121(a) (1) differ from the 
contributions or benefits based on that 
Part of their remuneration which is not 
so excluded. However, in determining 
if a classification is discriminatory under 
section 401(a) (3) (B), consideration will 
be given to whether the total benefits 
resulting to each employee under the 
Plan and under the Social Security Act, 
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or under the Social Security Act only, 
establish an integrated and correlated 
retirement system satisfying the tests of 
section 401(a). A plan which covers 
self-employed individuals none of whom 
is an owner-employee may also be inte¬ 
grated with the contributions or benefits 
under the Social Security Act. In such 
a case, the portion of the earned income 
(as defined in section 401(c) (2)) of such 
an individual which does not exceed 
$4,800 and which is derived from the 
trade or business with respect to which 
the plan is established shall be treated 
as “wages” under section 3121(a)(1) 
subject to the tax imposed by section 
3111 (relating to the tax on employers) 
for purposes of applying the rules of 
paragraph (e) (2) of § 1.401-3, relating 
to the determination of whether a plan 
is properly integrated. However, if the 
plan covers an owner-employee, the rules 
relating to the integration contained in 
paragraph (h) of § 1.401-12 apply. 

(ii) Certain of the classifications enu¬ 
merated in section 401(a) (5) do not 
apply to plans which provide contribu¬ 
tions or benefits for any self-employed 
individual. Since self-employed indi¬ 
viduals are not salaried or clerical em¬ 
ployees, the provision in section 401(a) 
(5) permitting a plan, in certain cases, 
to cover only this type of employee is 
inapplicable to plans which cover any 
self-employed individual. 

(iii) The classifications enumerated 
in section 401(a)(5) are not exclusive, 
and it is not necessary that a qualified 
plan cover all employees or all full-time 
employees. Plans may qualify even 
though coverage is limited in accordance 
with a particular classification incorpo¬ 
rated in the plan, provided the effect of 
covering only such employees as satisfy 
such eligibility requirement does not re¬ 
sult in the prohibited discrimination. 

(d) Discrimination as to contributions 
or benefits —(1) In general. In order 
for a plan to be qualified, there must be 
no discrimination in contributions or 
benefits in favor of employees who are 
officers, shareholders, supervisors, or 
highly compensated, as against other 
employees whether within or without the 
plan. A self-employed individual, by 
reason of the contingent nature of his 
compensation, is considered to be a 
highly-compensated employee, and thus 
is a member of the group in whose favor 
discrimination is prohibited. In de¬ 
termining whether the prohibited dis¬ 
crimination exists, the total employer 
contribution on behalf of a self-em¬ 
ployed individual shall be taken into 
account regardless of the fact that only 
a portion of such contribution is allowed 
as a deduction. For additional rules re¬ 
lating to discrimination as to contribu¬ 
tions or benefits with regard to plans 
covering any owner-employee, see 
§ 1.401-12. 

(2) Base for computing contributions 
or benefits, (i) A plan which is other¬ 
wise qualified is not considered discrim¬ 
inatory merely because the contributions 
or benefits provided under the plan bear 
a uniform relationship to the total com¬ 
pensation, basic compensation, or regu¬ 
lar rate of compensation of the 
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employees, including self-employed in¬ 
dividuals, covered under the plan. 

(ii) In the case of a self-employed in¬ 
dividual who is covered under a qualified 
plan, the total compensation of such 
individual is the earned income (as de¬ 
fined in section 401(c)(2)) which such 
individual derives from the employer’s 
trade or business, or trades or businesses, 
with respect to which the qualified plan 
is established. Thus, for example, in 
the case of a partner, his total compen¬ 
sation includes both his distributive 
share of partnership income, whether 
or not distributed, and guaranteed pay¬ 
ments described in section 707(c) made 
to him by the partnership establishing 
the plan, to the extent that such income 
constitutes earned income as defined in 
section 401(c) (2). 

(iii) (a) The basic or regular rate of 
compensation of any self-employed in¬ 
dividual is that portion of his earned 
income which bears the same ratio to his 
total earned income derived from the 
trade or business, or trades or businesses, 
with respect to which the qualified plan 
is established as the aggregate basic or 
regular compensation of all common-law 
employees covered under the plan bears 
to the aggregate total compensation of 
such employees derived from such trade 
or business, or trades or businesses. 

(5) If an employer establishes two or 
more plans which satisfy the require¬ 
ments of section 401(a) separately, and 
only one such plan covers a self-em¬ 
ployed individual, the determination of 
the basic or regular rate of compensa¬ 
tion of such self-employed individual is 
made with regard to the compensation 
of common-law employees covered under 
the plan which provides contributions 
or benefits for such self-employed in¬ 
dividual. On the other hand, if two or 
more plans must be considered together 
in order to satisfy the requirements of 
section 401(a), the computation of the 
basic or regular rate of compensation 
of a self-employed individual must be 
made with regard to the compensation 
of the common-law employees covered 
by so many of such plans as are required 
to be taken together in order to satisfy 
the qualification requirements of section 
401(a). 

(3) Discriminatory contributions. If 
a discriminatory contribution is made 
by, or for, a self-employed individual 
who is an employee within the meaning 
of section 401(c)(1) because of an er¬ 
roneous assumption as to the earned 
income of such individual, the plan will 
not be considered discriminatory if ade¬ 
quate adjustment is made to remove such 
discrimination. In the case of any self- 
employed individual who is an owner- 
employee, the amount of any excess 
contribution to be returned and the man¬ 
ner in which it is to be repaid are de¬ 
termined by the provisions of section 
401(d) (8) and (e). However, if any self- 
employed individual, including any 
owner-employee, has not made the full 
contribution permitted to be made on 
his behalf as an employee, then, if the 
plan expressly provides, so much of any 
excess contribution by such self-em¬ 
ployed individual’s employer as may, 
under the provisions of the plan, be 
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treated as a contribution made by such 
individual as an employee can be so 
treated. 

(e) Distribution of entire interest. 

(1) If a trust forms part of a plan which 
covers a self-employed individual, such 
trust shall constitute a qualified trust 
under section 401 only if the plan of 
which such trust is a part expressly 
provides that the entire interest of each 
employee, including any common-law 
employee, will be distributed in accord¬ 
ance with the provisions of subparagraph 

(2) or (3) of this paragraph. 

(2) Unless the provisions of subpara¬ 
graph (3) of this paragraph apply, the 
entire interest of each employee (includ¬ 
ing contributions he has made on his 
own behalf, contributions made on his 
behalf by his employer, and interest 
thereon) must be actually distributed to 
such employee— 

(i) In the case of an employee, other 
than an individual who is, or has been, 
an owner-employee under the plan, not 
later than the last day of the taxable 
year of such employee in which he at¬ 
tains the age of 70 %, or not later than 
the last day of the taxable year in which 
such employee retires, whichever is 
later, and 

(ii) In the case of an employee who 
is, or has been, an owner-employee un¬ 
der the plan, not later than the last day 
of the taxable year in which he attains 
the age of 70%. 

(3) In lieu of distributing an employ¬ 
ee’s entire interest in a qualified plan as 
provided in subparagraph (2) of this 
paragraph, such interest may be dis¬ 
tributed commencing no later than the 
last taxable year described in such sub- 
paragraph (2). In such case, the plan 
must expressly provide that the entire 
interest of such an employee shall be dis¬ 
tributed to him and his beneficiaries, 
in a manner which satisfies the require¬ 
ments of subparagraph (5) of this para¬ 
graph, over any of the following periods 
(or any combination thereof) — 

(i) The life of the employee, or 

(ii) The lives of the employee and his 
spouse, or 

(iii) A period certain not longer than 
the life expectancy of the employee, or 

(iv) A period certain not longer than 
the joint life and last survivor expect¬ 
ancy of the employee and his spouse. 

(4) For purposes of subparagraphs (3) 
and (5) of this paragraph, the determi¬ 
nation of the life expectancy of the em¬ 
ployee or the joint life and last sur¬ 
vivor expectancy of the employee and 
his spouse is to be made either (i) only 
once, at the time the employee receives 
the first distribution of his entire inter¬ 
est under the plan, or (ii) periodically, 
in a consistent manner. Such life ex¬ 
pectancy or joint life and last survivor 
expectancy cannot exceed the period 
computed by the use of the expected re¬ 
turn multiples in § 1.72-9, or, in the case 
of payments under a contract issued by 
an insurance company, the period com¬ 
puted by use of the life expectancy tables 
of such company. 

(5) If an employee’s entire interest is 
to be distributed over a period described 
in subparagraph (3) of this paragraph, 
then the amount to be distributed each 


year must be at least an amount equal 
to the quotient obtained by dividing the 
entire interest of the employee under the 
plan at the time the distribution is 
made (expressed in either dollars or 
units) by the life expectancy of the em¬ 
ployee, or joint life and last survivor 
expectancy of the employee and his 
spouse (whichever is applicable), de¬ 
termined in accordance with the provi¬ 
sions of subparagraph (4) of this para¬ 
graph. However, no distribution need 
be made in any year, or a lesser amount 
may be distributed, if the aggregate 
amounts distributed by the end of that 
year are at least equal to the aggregate 
of the minimum amounts required by 
this subparagraph to have been, dis¬ 
tributed by the end of such year. 

(6) If an employee’s entire interest is 
distributed in the form of an annuity 
contract, then the requirements of sec¬ 
tion 401(a)(9) are satisfied if the dis¬ 
tribution of such contract takes place 
before the end of the latest taxable year 
described in subparagraph (2) of this 
paragraph, and if the employee’s inter¬ 
est will be paid over a period described in 
subparagraph (3) of this paragraph and 
at a rate which satisfies the requirements 
of subparagraph (5) of this paragraph. 

(7) The requirements of section 401 
(a) (9) do not preclude contributions 
from being made on behalf of an owner- 
employee under a qualified plan subse¬ 
quent to the taxable year in which the 
distribution of his entire interest is re¬ 
quired to commence. Thus, if all other 
requirements for qualification are satis¬ 
fied, a qualified plan may provide con- # 
tributions for an owner-employee who* 
has already attained age 70 %. How¬ 
ever, a distribution of benefits attrib¬ 
utable to contributions made on behalf 
of an owner-employee in a taxable year 
beginning after the taxable year in 
which he attains the age of 70% must 
satisfy the requirements of subpara¬ 
graph (3) of this paragraph. Thus, if 
an owner-employee has already attained 
the age of 70% at the time the first con¬ 
tribution is made on his behalf, the dis¬ 
tribution of his entire interest must 
commence in the year in which such 
contribution is first made on his behalf. 

(8) This paragraph shall not apply 
and an otherwise qualified trust will not 
be disqualified if the method of distri¬ 
bution under the plan is one which was 
designated by a common-law employee 
prior to October 10, 1962, and such 
method of distribution is not in accord¬ 
ance with the provisions of section 401 
(a) (9). Such exception applies regard¬ 
less of whether the actual distribution of 
of the entire interest of an employee 
making such a designation, or any por¬ 
tion of such interest, has commenced • 
prior to October 10,1962. 

§ 1.401—12 Requirements for qualifica¬ 
tion of trusts and plans benefiting 
owner-employees. v 

(a) Introduction. This section pre¬ 
scribes the additional requirements 
which must be met for qualification of a 
trust forming part of a pension or profit- 
sharing plan, or of an annuity plan, 
which covers any self-employed individ¬ 
ual who is an owner-employee as defined 


in section 401(c)(3). However, to the 
extent that the provisions of § 1 . 401-11 
are not modified by the provisions of 
this section, such provisions are also ap¬ 
plicable to a plan which covers an owner- 
employee. The provisions of this sec¬ 
tion apply to taxable years beginning 
after December 31,1962. 

(b) General rules. (1) The qualified 
plan and trust of an unincorporated 
trade or business does not have to 
satisfy the additional requirements for 
qualification merely because an owner- 
employee derives earned income (as de¬ 
fined in section 401(c)(2)) from the 
trade or business with respect to which 
the plan is established. Such additional 
requirements need be satisfied only if 
an owner-employee is actually covered 
under the plan of the employer. An 
owner-employee may only be covered 
under a plan of an employer if such 
owner-employee has so consented. 
However, the consent of the owner-em¬ 
ployee may be either expressed or im¬ 
plied. Thus, for example, if contribu¬ 
tions are, in fact, made on behalf of an 
owner-employee, such owner-employee is 
considered to have impliedly consented 
to being covered under the plan. 

(2) A qualified plan covering an 
owner-employee must be a definite writ¬ 
ten program and arrangement setting 
forth all provisions essential for quali¬ 
fication at the time such plan is estab¬ 
lished. Therefore, for example, even 
though the owner-employee is the only 
employee covered under the plan at the 
time the plan is established, the plan 
must, incorporate all the provisions relat¬ 
ing to the eligibility and benefits of 
future employees. 

(c) Bank trustee. (1) (i) If a trust 
created after October 9, 1962, is to form 
a part of a qualified pension or profit- 
sharing plan covering an owner-em¬ 
ployee, or if a trust created before Octo¬ 
ber 10, 1962, but not exempt from tax 
on October 9, 1962, is to form part of 
such a plan, the trustee of such trust 
must be a bank as defined in subpara¬ 
graph (2) of this paragraph, unless an 
exception contained in subparagraph (4) 
of this paragraph applies. 

' (ii) The provisions of this paragraph 
do not apply to an employees’ trust cre¬ 
ated prior to October 10, 1962, if such 
trust was exempt from tax on October 9, 
1962, even though the plan of which 
such trust forms a part is amended after 
December 31, 1962, to cover any owner- 
employee. Although the trustee of a 
trust described in the preceding sentence 
need not be a bank, all other require¬ 
ments for the qualification of such a 
trust must be satisfied at the time an 
owner-employee is first covered under 
such plan. 

(2) The term “bank” as used in this 
paragraph means— 

(i) A bank as defined in section 581; 

(ii) A corporation which, under the 
laws of the State of its incorporation or 
under the laws of the District of Colum¬ 
bia, is subject to both the supervision of, 
and examination by, the authority in 
such jurisdiction in charge of the ad¬ 
ministration of the banking laws; 

(iii) In the case of a trust created or 
organized outside of the United States, 
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that is, outside the States and the Dis¬ 
trict of Columbia, a bank or trust com¬ 
pany, wherever incorporated, exercising 
fiduciary powers and subject to both 
supervision and examination by govern¬ 
mental authority. 

(3) Although a bank is required to be 
the trustee of a qualified trust, another 
person, including the employer, may be 
granted the power in the trust instru¬ 
ment to control the investment of the 
trust funds either by directing invest¬ 
ments, including reinvestments, dispos¬ 
als, and exchanges, or by disapproving 
proposed investments, including rein¬ 
vestments, disposals, or exchanges. 

(4) (i) This paragraph does not apply 
to a trust created or organized outside 
the States and the District of Columbia 
before October 10, 1962, if, on October 9, 
1962, such trust is described in section 
402(c) as an organization treated as if 
it was a trust exempt from tax under 
section 501(a). 

(ii) In addition, the requirement that 
the trustee must be a bank does not 
apply to a qualified trust forming a part 
of a pension or profit-sharing plan if— 

(a) The investments of all the funds 
in such trust are in annuity, endowment, 
or life insurance contracts, issued by a 
company which is a life insurance com¬ 
pany as defined in section 801(a) during 
the taxable year immediately preceding 
the year that such contracts are origi¬ 
nally purchased; 

( b ) All the proceeds which are, or 

may become, payable under the contract 
are payable directly to the employee or 
his beneficiary; — 

(c) The plan contains a provision to 
the effect that the employer is to substi¬ 
tute a bank as a trustee or custodian of 
the contracts if the employer is notified 
by the district director that such substi¬ 
tution is required because the trustee is 
not keeping such records, or making 
such returns, or rendering such state¬ 
ments, as are required by forms or reg¬ 
ulations. 

However, a qualified trust may only 
purchase insurance protection to the 
extent permitted under a qualified plan 
(see paragraph (b) (1) (D and (ii) of 
§1.401-1). 

(5) An employer may designate sev¬ 
eral trusts (or custodial accounts) or a 
trust or trusts and an annuity plan or 
Plans as constituting parts of a single 
Plan which is intended to satisfy the 
requirements for qualification. How¬ 
ever, each trust (or custodial account) 
so designated which is part of a plan 
covering an owner-employee must sat¬ 
isfy the requirements of this paragraph. 
Thus, for example, if all other require¬ 
ments for qualification are satisfied by 
the plan, a qualified profit-sharing plan 
may provide that a portion of the con¬ 
tributions under the plan will be paid to 
a custodial account, the custodian of 
which is a bank, for investment in stock 
°f a regulated investment company, and 
the remainder of such contributions will 
be paid to a trust, the trustee of which is 
n ot a bank, for investment in annuity 
contracts. 

(d) Profit-sharing plan. (1)A profit- 
sharing plan, as defined in paragraph 
(h) (1) (ii) of § 1.401-1, which covers any 


owner-employee must contain a definite 
formula for determining the contribu¬ 
tions to be made by the employer on 
behalf of employees, other than owner- 
employees. A formula to be definite must 
specify the portion of profits to be con¬ 
tributed to the trust and must also define 
profits for plan purposes. A definite 
formula may contain a variable factor, 
if the value of such factor may not vary 
at the discretion of the employer. For 
example, the percentage of profits to be 
contributed each year may differ depend¬ 
ing on the amount of profits. On the 
other hand, a formula which, for exam¬ 
ple, specifies that profits for plan pur¬ 
poses are not to exceed the cash on hand 
at the time the employer contribution 
is made is not a definite formula. The 
requirement that the plan formula be 
definite is satisfied if such formula limits 
the amount to be contributed on behalf 
of all employees covered under the plan 
to the amount which permits self-em¬ 
ployed individuals to obtain the maxi¬ 
mum deduction under section 404(a). 
However, even though the plan formula 
is definite, the plan must satisfy all the 
other requirements for qualification, in¬ 
cluding the requirement that the contri¬ 
butions under the plan not discriminate 
in favor of any self-employed individual, 
and the requirement that the plan be 
for the exclusive benefit of the employees 
in general. 

(2) A definite contribution formula 
constitutes an integral part of a qualified 
profit-sharing plan and may not be 
amended except for a valid business 
reason. 

(3) The requirement that a profit- 
sharing plan contain a definite formula 
for determining the amount of contribu¬ 
tions to be made on behalf of employees 
does not apply to contributions which 
are made on behalf of owner-employees. 
However, such contributions are subject 
to the requirement that they be nondis- 
criminatory with respect to other em¬ 
ployees and must not exceed the lim¬ 
itations on allowable and deductible 
contributions which may be made by 
owner-employees. 

(e) Requirements as to coverage —(1) 
Coverage of all employees. The cover¬ 
age requirements .contained in section 
401(a) (3) do not apply to a plan which 
covers any owner-employee. However, 
such a plan must satisfy the coverage 
requirements of section 401(d), including 
section 401(d)(3). Accordingly, a plan 
which covers an owner-employee must 
benefit each employee of the trade or 
business (other than any owner-em¬ 
ployee who does not consent to be cov¬ 
ered under the plan) whose customary 
period of employment has been for more 
than 20 hours a week for more than five 
months during each of three consecutive 
periods of twelve calendar months. 
Therefore, a plan may not provide, for 
example, that an employee, other than 
an owner-employee, is ineligible to par¬ 
ticipate because he does not consent to 
be a participant or because Jie does not 
consent to make reasonable contribu¬ 
tions under the plan. 

(2) Period of service, (i) In determin¬ 
ing whether an employee renders service 
to the same employer, and, therefore. 


must be covered under the plan of such 
employer, a partnership is considered to 
be one employer during the entire period 
prior to the time it is terminated within 
the meaning of section 708 (see para¬ 
graph (e)(2) of §1.401-10). 

(ii) In the case of a common-law em¬ 
ployee who becomes an employee within 
the meaning of section 401(c)(1) with 
respect to the same trade or business, 
his period of employment is the aggre¬ 
gate of his service as a common-law em¬ 
ployee and an employee within the 
meaning of section 401(c)(1). 

(iii) In determining whether any em¬ 
ployee, including any owner-employee, 
has three years of service, past service 
of any such employee may be taken into 
account as provided in paragraph (b) 
of § 1.401-10. Thus, if an employer takes 
into account past service for any owner- 
employee, he must take into account the 
past service of all his other employees 
to the same extent. However, a plan 
may provide for coverage after a period 
of service which is shorter than three 
years, but in no case may the plan re¬ 
quire a waiting period for employees 
which is longer than that required for 
the owner-employees. 

(f) Discrimination in contributions or 
benefits. XI) Variations in contribu¬ 
tions or benefits may be provided under 
the plan so long as the plan does not dis¬ 
criminate, either as to contributions or 
benefits, in favor of officers, employees 
whose principal duties consist in super¬ 
vising the work of other employees, 
or highly compensated employees, as 
against other employees (see § 1.401-4). 
For the purpose of determining whether 
the provisions of a plan which pro¬ 
vide contributions or benefits for an 
owner-employee result in the prohibited 
discrimination, an owner-employee, like 
other self-employed individuals, is con¬ 
sidered a highly compensated employee 
(see paragraph (d) of §1.401-11). 
Whether or not a plan is discriminatory 
is determined by the actual operation of 
the plan as well as by its formal 
provisions. 

(2) The provisions of section 401(a) 
(5), relating to certain plan provisions 
which will not in and of themselves be 
considered discriminatory, are not appli¬ 
cable to any plan which covers any 
owner-employee. Such a plan must, in¬ 
stead, satisfy the requirements of section 
401(a) (10) and section 401(d)(6). Ac¬ 
cordingly, a plan is not discriminatory 
within the meaning of section 401(a) (4) 
merely because the contributions or 
benefits provided for the employees cov¬ 
ered under the plan bear a uniform rela¬ 
tionship to the total compensation, or to 
the basic or regular rate of compensa¬ 
tion, of such employees. The total com¬ 
pensation or the basic or regular rate of 
compensation of an owner-employee is 
computed in accordance with the pro¬ 
visions of paragraph (d) (2) of § 1.401- 
11 . 

(3) Even though the contributions 
under the plan do not bear a uniform 
relationship to the total compensation, 
or the basic or regular rate of compen¬ 
sation, of the employees covered there¬ 
under and the plan would otherwise be 
considered discriminatory within the 
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meaning of section 401(a) (4), the plan 
shall not be considered discriminatory 
if such variation is due to employer con¬ 
tributions on behalf of any owner- 
employee which are required, under the 
plan, to be applied to pay premiums or 
other consideration on one or more level 
premium contracts described in section 
401(e)(3)(A). In a taxable year to 
which the foregoing exception applies 
and, therefore, one in which the contri¬ 
butions under the plan would otherwise 
be discriminatory, the employer contri¬ 
butions to pay such premiums or cfther 
consideration must be the only employer 
contributions made for the owner-em¬ 
ployee, and the contributions for such 
taxable year under such plan must not 
be in excess of the amount permitted to 
be paid toward the purchase of such a 
contract under the provisions of section 
401(e)(3). Furthermore, the exception 
described in this subparagraph only ap¬ 
plies to contributions made under a plan 
which otherwise satisfies the require¬ 
ments of section 401(a) (4) and the regu¬ 
lations thereunder. Thus, if a pl^n pro¬ 
vides for the purchase, in accordance 
with section 401(e)(3), of a level pre¬ 
mium contract for an owner-employee, 
then such plan must provide either 
that the benefits for all employees are 
nondiscriminatory or, in the case of a 
money-purchase type of plan, that the 
contributions for all employees are based 
on compensation determined in a non¬ 
discriminatory manner. For example, 
since the contributions on behalf of the 
owner-employee are based on his earned 
income during the period preceding the 
purchase of the contract, the contribu¬ 
tions for other employees must be based 
on their compensation during the same 
period if this will result in larger con¬ 
tributions on their behalf. 

(4) In the case of a plan which covers 
any owner-employee, the contributions or 
benefits provided under the plan cannot 
vary with respect to years of service 
except as provided in subparagraph (5) 
of this paragraph. 

(5) The provisions of section 401(d) 
(3) do not preclude the coverage of em¬ 
ployees with less than three years of 
service if such coverage is provided on a 
nondiscriminatory basis. However, a 
plan will not be disqualified merely be¬ 
cause the contributions or benefits for 
employees who have less than three years 
of service are not as favorable as the con¬ 
tributions or benefits for employees hav¬ 
ing more than three years of service. 

(g) Nonforfeitable rights. (1) (i) Ex¬ 
cept as provided in subparagraph (2) 
of this paragraph, if an owner-employee 
is covered under the plan of his employer, 
each employee’s rights to the contribu¬ 
tions, or to the benefits derived from 
the contributions, of such employer must 
be nonforfeitable at the time such con¬ 
tributions are paid to, or under, the plan. 
The employees who must obtain such 
nonforfeitable rights include the self- 
employed individuals who are covered 
under the plan. As to what constitutes 
nonforfeitable rights of an employee, see 
paragraph (a) (2) of § 1.402(b)-l. 

(ii) Under section 401(d)(2), it is 
necessary that each employee obtain 
nonforfeitable rights to the employer 


RULES AND REGULATIONS 

contributions under the plan on his 
behalf from the time such contributions 
are paid. Thus, each employee must 
have a nonforfeitable interest to the 
portion of the funds under the plan 
which is allocable to the employer con¬ 
tributions made under the plan on his 
behalf. 

(2) The provisions of subparagraph 
(1) of this paragraph do not apply to 
the extent that employer contributions 
on behalf of any employee must remain 
forfeitable in order to satisfy the require¬ 
ments of paragraph (c) of § 1.401-4. 
However, employer contributions on be¬ 
half of employees whose rights are re¬ 
quired to remain forfeitable to satisfy 
such requirements must be nonforfeitable 
except for such contingency. 

(h) Integration with social security. 
(1) If a qualified plan covers any owner- 
employee, then the rules relating to the 
integration of such plan with the con¬ 
tributions or benefits under the Social 

. Security Act are provided in this para¬ 
graph. Accordingly, the provisions of 
paragraph (e) of § 1.401-3 and para¬ 
graph (c) of § 1.401-11 do not apply to 
such a plan. In the case of a plan which 
provides contributions or benefits for any 
owner-employee, integration of the plan 
with the Social Security Act for any 
taxable year of the employer can take 
place only if not more than one-third 
of the employer contributions under the 
plan which are deductible under section 
404 for that year are made on behalf 
of the owner-employees. If such re¬ 
quirement is satisfied, then the plan may 
be integrated with the contributions or 
benefits under the Social Security Act in 
accordance with the rules of subpara¬ 
graph (3) of this paragraph. 

(2) (i) For purposes of subparagraph 
(1) of this paragraph, in determining the 
total amount of employer contributions 
which are deductible under section 404, 
the provisions of section 404(a), includ¬ 
ing the provisions of section 404(a)(9) 
(relating to plans benefiting self-em¬ 
ployed individuals), and section 404(e) 
(relating to the special limitations for 
self-employed individuals) are taken 
into account, but the provisions of sec¬ 
tion 404(a) (10) (relating to the special 
limitation on the amount allowed as a 
deduction for self-employed individuals) 
are not taken into account. 

(ii) The amount of deductible em¬ 
ployer contributions which are made on 
behalf of all owner-employees for the 
year is compared with the amount of de¬ 
ductible employer contributions for the 
year made on behalf of all employees 
covered under the plan (including self- 
employed individuals who are not owner- 
employees and owner-employees) for 
the purpose of determining whether the 
deductible contributions by the employer 
on behalf of owner-employees are not 
more than one-third of the total de¬ 
ductible contributions. 

(3) If a plan covering an owner-em¬ 
ployee satisfies the requirement of sub- 
paragraph (1) of this paragraph, and 
if the employer wishes to integrate such 
plan with the contributions or benefits 
under the Social Security Act, then— 

(i) The employer contributions under 
the plan on behalf of any owner- 


employee shall be reduced by an amount 
determined by multiplying the earned 
income of such owner-employee which is 
derived from the trade or business with 
respect to which the plan is established 
and which does not exceed $4,800 by the 
rate of tax imposed under section 1401; 
and 

(ii) The employer contributions under 
the plan on behalf of any employee 
other than an owner-employee may be 
reduced by an amount not in excess of 
the amount determined by multiplying 
the employee’s wages under section 
3121(a)(1) by the rate of tax imposed 
under section 3111. For purposes of this 
subdivision, the earned income of a self- 
employed individual which is derived 
from the trade or business with respect 
to which the plan is established and 
which does not exceed $4,800 shall be 
treated as “wages” under section 
3121(a)(1). 

(4) A money purchase pension plan or 
a profit-sharing plan may provide that 
such plan will be integrated with the 
Social Security Act only for such taxable 
years of the employer in which the re¬ 
quirements for integration are satisfied. 
However, a qualified plan cannot pro¬ 
vide that employer contributions are 
only to be made for taxable years in 
which the integration requirements are 
satisfied. 

(1) Limit on contributions on behalf 
of an owner-employee. (1) Section 401 
(d) (5) requires that a plan which covers 
any owner-employee must contain pro¬ 
visions which restrict the employer con¬ 
tributions that may be made on behalf 
of any owner-employee for each taxable 
year to an amount no greater than that 
which is deductible under section 404. 
In computing the amount deductible 
under section 404 for purposes of section 
401(d)(5) and this paragraph, the 
limitations contained in section 404 (a) 
(9) and (e), relating to special limita¬ 
tions for self-employed individuals, 
are taken into account, but such amount 
is determined without regard to section 
404(a) (10), relating to the special limi¬ 
tation on the amount allowed as a de¬ 
duction for self-employed individuals. 
Accordingly, a qualified plan which 
covers any owner-employee cannot per¬ 
mit employer contributions to be made 
on behalf of such owner-employee in 
excess of 10 percent of the earned income 
which is derived by such owner-em¬ 
ployee from the trade or business with 
respect to which the plan is established, 
or permit the employer to contribute 
more than $2,500 on behalf of any such 
owner-employee for any taxable year. 

(2) (i) In determining whether the 
plan permits contributions to be made 
in excess of the limitations of subpara¬ 
graph (1) of this paragraph, employer 
contributions under the plan which are 
allocable to the purchase of life, acci¬ 
dent, health, or other insurance are not 
to be taken into account. To determine 
the amount of employer contributions 
under the plan which are allocable to the 
purchase of life, accident, health, or 
other insurance, see paragraph (f) 

§ 1.404 (e)-l and paragraph (b) of 
§ 1.72-16. However, contributions for 
such insurance can be made only to the 
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extent otherwise permitted under sec¬ 
tions 401 through 404 and the regula¬ 
tions thereunder. 

(ii) A further exception to the limit 
on the amount of contributions which 
an employer may make under the plan 
on behalf of an owner-employee is made 
in the case of contributions which are 
required, under the plan, to be applied 
to pay premiums or other consideration 
for one or more annuity, endowment, or 
life insurance contracts described in 
section 401(e) (3) (see section 401(e) (3) 
and the regulations thereunder). 

(j) Excess contributions. The pro¬ 
visions of section 401(e) define the term 
“excess contribution” and indicate the 
consequences of making such a contri¬ 
bution (see §1.401-13). However, sec¬ 
tion 401(d)(8) provides that a qualified 
plan which provides contributions or 
benefits for any owner-employee must 
contain certain provisions which comple¬ 
ment the rules contained in section 
401(e). Under section 401(d)(8), a 
qualified plan must provide that— 

(1) The net amount of any excess 
contribution (determined in accordance 
with the provisions of § 1.401-13) must 
be returned to the owner-employee on 
whose behalf it is made, together with 
the net income earned on such excess 
contribution; 

(2) For each taxable year for which 
the trust is considered to be a non¬ 
qualified trust with respect to an owner- 
employee under section 401(e)(2) be¬ 
cause the net amount of an excess con¬ 
tribution and the earnings thereon have 
not been returned to such owner-em¬ 
ployee, the income of the trust for that 
taxable year attributable to the interest 
of such owner-employee is to be paid to 
him. 

(3) If an excess contribution is de¬ 
termined to be willfully made (within 
the meaning of section 401(e)(2)(E)), 
the entire interest of the owner-employee 
on whose behalf such contribution was 
made is required to be distributed to such 
owner-employee. Furthermore, the plan 
must require the distribution of an own¬ 
er-employee’s entire interest under the 
Plan if a willful excess contribution is 
determined to have been made under any 
other plan in which the owner-employee 
is covered as an owner-employee. 

(k) Contributions of property under a 
Qualified plan. (1) The contribution of 
property, other than money, by the per¬ 
son who is the employer (within the 
meaning of section 401(c) (4)) to a quali¬ 
fied trust forming a part of a plan which 
covers employees some or all of whom 
are owner-employees who control 
(within the meaning of section 410(d) 
(9) (B) and the regulations thereunder) 
the trade or business with respect to 
which the plan is established is a prohib¬ 
ited transaction between such trust and 
the employer-grantor of such trust (see 
section 503 (j) (1) (D) and the regulations 
thereunder) . 

(2) A contribution of property, other 
than money, to a qualified trust by an 
owner-employee who controls, or a mem¬ 
ber of a group of owner-employees who 
together control, the trade or business 
With respect to which the plan is estab- 
iished, or a contribution of property, 
No. 181-3 


other than money, to a qualified trust 
by a member of such an owner- 
employee’s family (as defined in section 
267(c) (4)), is a prohibited transaction. 
If the plan does not cover an owner- 
employee, or group of owner-employees, 
who control the trade or business, see the 
rules relating to prohibited transactions 
contained in section 503, other than the 
provisions of section 503(j). 

(1) Controlled trades or businesses — 
(1) Plans covering an owner-employee 
who controls another trade or business. 

(i) A plan must not cover any owner- 
employee, or group of two or more owner- 
employees, if such owner-employee, or 
group of owner-employees, control 
(within the meaning of subparagraph (3) 
of this paragraph) any other trade or 
business, unless the employees of such 
other trade or business controlled by 
such owner-employee, or such group of 
owner-employees, are included in a plan 
which satisfies the requirements of sec¬ 
tion 401(a), including the qualification 
requirements of section 401(d). The 
employees who must be covered under 
the plan of the trade or business which 
is controlled include the self-employed 
individuals who are not owner-employees 
and the owner-employees who consent to 
be covered by such plan. Accordingly, 
the employer must determine whether 
any owner-employee, or group of owner- 
employees, who may participate in the 
plan which is established by such em¬ 
ployer controls any other trade or busi¬ 
ness, and whether the requirements of 
this subparagraph are satisfied with re¬ 
spect to the plan established in such 
other trade or business. The plan of an 
employer may exclude an owner-em¬ 
ployee who controls another trade or 
business from coverage under the plan 
even though such owner-employee con¬ 
sents to be covered, if a plan which sat¬ 
isfies the requirements of subdivision 

(ii) of this subparagraph has not been 
established in the trade or business 
which such owner-employee controls. 

(ii) The qualified plan which the 
owner-employee, or owner-employees, 
are required to provide for the employees 
of the trade or business which they con¬ 
trol must provide contributions and ben¬ 
efits which are not less favorable than 
the contributions and benefits provided 
for the owner-employee, or owner-em¬ 
ployees, under the plan of any trade 
or business which they do not control. 
Thus, for example, if the contributions 
or benefits for the owner-employee under 
the plan of the trade or business which 
he does not control are computed on the 
basis of his total (as compared to basic 
or regular rate) of compensation, then 
the contributions or benefits for em¬ 
ployees covered under the plan of the 
trade or business which the owner con¬ 
trols must be computed on the basis of 
their total compensation. However, the 
requirements of this subdivision cannot 
be satisfied if the benefits and contribu¬ 
tions provided under the plan for the 
employees of the trade or business which 
is controlled are not comparable to those 
provided under the plan covering the 
owner-employee, or group of owner-em¬ 
ployees, in the trade or business which 
they do not control. Thus, for example, 


if the owner-employee is covered by a 
pension plan in the trade or business 
which he does not control, he may not 
satisfy the requirements of this sub¬ 
division by establishing a profit-sharing 
plan in the trade or business which he 
does control. 

(iii) If an individual is covered as an 
owner-employee under the plans of two 
or more trades or businesses which he 
does not control and such individual 
controls a trade or business, then the 
contributions or benefits of the employ¬ 
ees under the plan of the trade or busi¬ 
ness which he does control must be as 
favorable as those provided for him 
under the most favorable plan of the 
trade or business which he does not 
control. 

(2) Owner-employees who control 
more than one trade or business. If the 
plan provides contributions or benefits 
for an owner-employee who controls, or 
group of owner-employees who together 
control, the trade or business with re¬ 
spect to which the plan is established, 
and such owner-employee, or group of 
owner-employees, also control as owner- 
employees one or more other trades or 
businesses, plans must be established 
with respect to such controlled trades or 
businesses so that when taken together 
they form a single plan which satisfies 
the requirements of section 401 (a) and 
(d) with respect to the employees of all 
the controlled trades or businesses. 

(3) Control defined, (i) For purposes 
of this paragraph, an owner-employee, 
or a group of two or more owner-em¬ 
ployees, shall be considered to control a 
trade or business if such owner-em¬ 
ployee, or such group of two or more 
owner-employees together— 

(a) Own the entire interest in an un¬ 
incorporated trade or business, or 

(b) In the case of a partnership, own 
more than 50 percent of either the capi¬ 
tal interest or the profits interest in 
such partnership. 

In determining whether an owner-em¬ 
ployee, or group of owner-employees, 
control a trade or business within the 
meaning of the preceding sentence, it is 
immaterial whether or not such individ¬ 
uals could be covered under a plan es¬ 
tablished with respect to the trade or 
business. For example, if an individual 
who is an owner-employee has a 60- 
percent capital interest in another trade 
or business, such individual controls 
such trade or business and the provisions 
of this paragraph apply even though the 
individual derives no earned income, as 
defined in section 401(c)(2), from the 
controlled trade or business. For pur¬ 
poses of determining the ownership in¬ 
terest of an owner-employee, or group 
of owner-employees, an owner-employee, 
or group of owner-employees, is treated 
as owning any interest in a partnership 
which is owned, directly or indirectly, 
by a partnership controlled by such 
owner-employee, or group of owner- 
employees. 

(ii) The provisions of subparagraphs 
(1) and (2) of this paragraph apply only 
if the owner-employee who controls, or 
the group of owner-employees who con¬ 
trol, a trade or business, or trades or 
businesses, within the meaning of sub- 
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division (i) of this subparagraph is the 
same owner-employee, or group of 
owner-employees, covered under the plan 
intended to satisfy the requirements for 
qualification. Thus, for example, if A 
is a 50-percent partner in both the AB 
and AC partnership, and if the AB part¬ 
nership wishes to establish a plan 
covering A and B, the provisions of sub- 
paragraphs (1) and (2) of this para¬ 
graph do not apply, since A does not 
control either partnership, and since B 
has no interest in the AC partnership. 

(m) Distribution of benefits. (l)(i) 
Section 401(d)(4)(B) requires that a 
qualified plan which provides contribu¬ 
tions or benefits for any owner-employee 
must not provide for the payment of 
benefits to such owner-employee at any 
time before he has attained age 59 V 2 . 
An exception to the foregoing rule per¬ 
mits a qualified plan to provide for the 
distribution of benefits to an owner- 
employee prior to the time he attains 
age 59 V 2 if he is disabled within the 
meaning of section 213(g)(3) and the 
regulations thereunder. In general, 
section 213(g) (3) provides that an indi¬ 
vidual is considered disabled if he is 
unable to engage in any substantial 
gainful activity because of a medically 
determinable physical or mental impair¬ 
ment which can be expected to result in 
death or to be of long-continued and 
indefinite duration. In addition, section 
401(d) (4) (B) does not preclude the dis¬ 
tribution of benefits to the estate or other 
beneficiary of a deceased owner-em¬ 
ployee prior to the time the owner-em¬ 
ployee would have attained age 59 y 2 if 
he had lived. 

(ii) A qualified plan must provide that 
if, despite the restrictions in the plan to 
the contrary, an amount is prematurely 
distributed, or made available, to a 
participant in such plan who is, or has 
been, an owner-employee, then no con¬ 
tribution shall be made under the plan 
by, or for, such individual during any of 
the 5 taxable years of the plan beginning 
after the distribution is made. 

(2) (i) The provisions of subpara¬ 
graph (1) of this paragraph preclude an 
owner-employee who is a participant in a 
qualified pension or profit-sharing plan 
of his employer from withdrawing any 
part of the funds accumulated on his 
behalf except as provided in such sub- 
paragraph (1). However, the distribu¬ 
tion of an owner-employee’s interest, or 
any portion of such interest, after he 
attains age 59 a /2 is determined by the 
provisions of the plan. Thus, for ex¬ 
ample, if a qualified pension plan pro¬ 
vides that the normal retirement age 
under the plan is age 65, an owner-em¬ 
ployee would not be entitled to a dis¬ 
tribution of an amount under the plan 
merely because he attained age 59*4. 

(ii) The provisions of subparagraph 
(1) of this paragraph do not preclude 
the establishment of a profit-sharing 
plan which provides for the distribution 
of all, or part, of participants’ accounts 
after a fixed number of years. However, 
such a plan must not permit a distribu¬ 
tion of any amount to any owner-em¬ 
ployee prior to the time the owner-em¬ 
ployee has attained age 59*4 or becomes 
disabled within the meaning of section 
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213(g) (3). On the other hand, if a dis¬ 
tribution would have been made under 
the plan to an owner-employee but for 
the fact that he had not attained age 
59*4, then the amount of such distribu¬ 
tion (including any increment earned on 
such amount) must be distributed to 
such owner-employee at such time as 
he attains age 59 1 / 4. 

(3) A qualified pension, annuity, or 
profit-sharing plan which covers an 
owner-employee must provide that the 
distribution of an owner-employee’s en¬ 
tire interest under the plan must begin 
prior to the end of the taxable year in 
which he attains the age of 70 V 2 , and 
such distribution must satisfy the re¬ 
quirements of section 401(a)(9) and 
paragraph (e) of § 1.401-11. Further¬ 
more, section 401(d)(7) provides that, 
if an owner-employee dies prior to the 
time his entire interest has been dis¬ 
tributed to him, such owner-employee’s 
entire remaining interest under the plan 
must, in general, either be distributed 
to his beneficiary, or beneficiaries, within 
5 years, or be used within that period to 
purchase an immediate annuity for his 
beneficiary, or beneficiaries. However, 
a distribution within 5 years of the death 
of the owner-employee is not required 
if the distribution of his interest has 
commenced and such distribution is for 
a term certain over a period not ex¬ 
tending beyond the joint life and survivor 
expectancy of the owner-employee and 
his spouse. Thus, for example, an an¬ 
nuity for the joint life and survivor ex¬ 
pectancy of an owner-employee and his 
spouse which guarantees payments for 
10 years is a distribution which is pay¬ 
able over a period which does not exceed 
the joint life and survivor expectancy of 
the owner-employee and his spouse if 
such expectancy is at least 10 years at 
the time the distribution first com¬ 
mences. 

§ 1.401—13 Excess contributions on be¬ 
half of owner-employees. [Re¬ 
served] 

Par. 6. There are inserted immediately 
after § 1.404(d)-l, the following new 
sections: 

§ 1.405 Statutory provisions; qualified 
bond purchase plans. 

Sec. 405. Qualified bond purchase plans — 

(a) Requirements for qualification. A plan 
of an employer for the purchase for and 
distribution to his employees or their bene¬ 
ficiaries of United States bonds described 
in subsection (b) shall constitute a quali¬ 
fied bond purchase plan under this section 
if— 

(1) The plan meets the requirements of 

section 401(a) (3), (4), (5), (6), (7), and (8) 
and, if applicable, the requirements of sec¬ 
tion 401(a) (9) and (10) and of section 

401(d) (other than paragraphs (1), (5)(B), 
and (8)); and 

(2) Contributions under the plan are used 
solely to purchase for employees or their 
beneficiaries United States bonds described in 
subsection (b). 

(b) Bonds to which applicable —(1) Char¬ 
acteristics of bonds. This section shall apply 
only to a bond issued under the Second 
Liberty Bond Act, as amended, which by its 
terms, or by regulations prescribed by the 
Secretary under such Act— 

(A) Provides for payment of interest, or 
investment yield, only upon redemption; 


(B) May be purchased only in the name of 
an individual; 

(C) Ceases to bear interest, or provide 
investment yield, not later than 5 years after 
the death of the individual in whose name it 
is purchased; 

(D) May be redeemed before the death of 
the individual in whose name it is pur¬ 
chased only if such individual— 

(1) Has attained the age of 59% years, or 

(ii) Has become disabled (within the 

meaning of section 213(g)(3)); and 

(E) Is nontransferable. 

(2) Must be purchased in name of em¬ 
ployee. This section shall apply to a bond 
described in paragraph (1) only if it is 
purchased in the name of the employee. 

(c) Deduction for contributions to bond 
purchase plans. Contributions paid by an 
employe^ to or under a qualified bond pur¬ 
chase plan shall be allowed as a deduction in 
an amount determined under section 404 in 
the same manner and to the same extent as 
if such contributions were made to a trust 
described in section 401(a) which is exempt 
from tax under section 501(a). 

(d) Taxability of beneficiary of qualified 
bond purchase plan — (1) Gross income not 
to include bonds at time of distribution. 
For purposes of this chapter, in the case of 
a distributee of a bond described in subsec¬ 
tion (b) under a qualified bond purchase 
plan, or from a trust described in section 
401(a) which is exempt from tax under sec¬ 
tion 501(a), gross income does not include 
any amount attributable to the receipt of 
such bond. Upon redemption of such bond, 
the proceeds shall be subject to taxation 
under this chapter, but the provisions of 
section 72 (relating to annuities, etc.) and 
section 1232 (relating to bonds and other 
evidences of indebtedness) shall not apply. 

(2) Basis. The basis of any bond received 
by a distributee under a qualified bond pur¬ 
chase plan— 

(A) If such bond is distributed to an em¬ 
ployee, or with respect to an employee, who 
at the time of purchase of the bond, was an 
employee other than an employee within the 
meaning of section 401(c)(1), shall be the 
amount of the contributions by the employee 
which were used to purchase the bond, and 

(B) If such bond is distributed to an em¬ 
ployee, or with respect to an employee, who, 
at the time of purchase of the bond, was an 
employee within the meaning of section 401 
(c) (1), shall be the amount of the contribu¬ 
tions used to purchase the bond which were 
made on behalf of such employee and were 
not allowed as a deduction under subsection 
(c). 

The basis of any bond described in subsection 

(b) received by a distributee from a trust 
described in section 401(a) which is exempt 
from tax under section 501(a) shall be de¬ 
termined under regulations prescribed by the 
Secretary or his delegate. 

(e) Capital gains treatment not to apply 
to bonds distributed by trusts. Section 402 
(a) (2) shall not apply to any bond described 
in subsection (b) distributed to any distribu¬ 
tee and, for purposes of applying such sec¬ 
tion, any such bond distributed to any 
distributee and any such bond to the credit 
of any employee shall not be taken into 
account. 

(f) Employee defined. For purposes of 
this section, the term “employee" includes 
an individual who is an employee within the 
meaning of section 401(c)(1), and the em¬ 
ployer of such individual shall be the person 
treated as his employer under section 401 

(c) (4). 

(g) Proof of purchase. At the time 01 
purchase of any bond to which this section 
applies, proof of such purchase shall be fur¬ 
nished in such form as will enable the pur¬ 
chaser, and the employee in whose naI £ 
such bond is purchased, to comply with the 
provisions of this section. 
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(h) Regulations. The Secretary or his 
delegate shall prescribe such regulations as 
may be necessary to carry out the provisions 
of this section. 

[Sec. 405 as added by sec. 5, Self-Employed 
Individuals Tax Retirement Act of 1962 (76 

Stat. 826) ] 

§ 1.405—1 Qualified bond purchase 
plans. 

(a) Introduction. Section 405 relates 
to the requirements for qualification of, 
and the tax treatment of funds contrib¬ 
uted to, retirement plans of an employer 
for the benefit of his employees which 
are funded through the purchase of 
United States retirement plan bonds. 
Such bonds may be purchased under a 
qualified bond purchase plan described 
in section 405(a) and paragraph (b) of 
this section. The qualified bond pur¬ 
chase plan is an alternative method of 
providing some of the deferred compen¬ 
sation benefits provided by plans de¬ 
scribed in section 401. In addition, re¬ 
tirement bonds may be purchased under 
a qualified pension or profit-sharing plan 
described in section 401. A qualified bond 
purchase plan or a qualified pension or 
profit-sharing plan under which retire¬ 
ment bonds are purchased may cover only 
common-law employees, self-employed 
individuals, or both. A qualified bond 
purchase plan may be established after 
December 31, 1962, and retirement bonds 
may be purchased by a qualified pension 
or profit-sharing plan after December 31, 
1962. For the terms and conditions of 
the retirement bonds, see section 405(b) 
and Treasury Department Circular, 
Public Debt Series—No. 1-63. 

(b) Qualified bond purchase plans. 

(1) A qualified bond purchase plan is a 
definite written program and arrange¬ 
ment which is communicated to the em¬ 
ployees and established and maintained 
by an employer solely to purchase for 
and distribute to his employees or their 
beneficiaries retirement bonds. These 
bonds must be purchased in the name of 
the employee on whose behalf the con¬ 
tributions are made. The plan must be 
a permanent plan which meets the re¬ 
quirements of section 401(a) (3), (4), 
(5), (6), (7), and (8) and, if applicable, 
the requirements of section 401(a) (9) 
and (10) and of section 401(d) (other 
than paragraphs (1), (5)(B), and (8)). 
The rules set forth in the regulations 
relating to those provisions shall be ap¬ 
plicable to qualified bond purchase plans. 

(2) A qualified bond purchase plan 
must provide that an employee’s right 
to the proceeds of a bond purchased in 
his name are nonforfeitable and will in 
no event inure to the benefit of the em¬ 
ployer or be reallocated in any manner. 

(c) Benefits under a qualified bond 
Purchase plan. (1) Except as provided 
in subparagraph (2) of this paragraph, a 
qualified bond purchase plan must con¬ 
form to the definition of a pension plan 
in paragraph (b) (1) (i) of § 1.401-1, or 
the definition of a profit-sharing plan in 
Paragraph (b)(1)(h) of §1.401-1. For 
example, if the qualified bond purchase 
Plan is a profit-sharing plan, the plan 
must include the definite allocation for¬ 
mula described in paragraph (b) (1) (ii) 
°f § 1.401-1. In addition, if such a 
Profit-sharing plan covers any owner- 


employee, the plan must also include the 
definite contribution formula described 
in section 401(d) (2) (B). 

(2) (i) Under a qualified bond pur¬ 
chase plan, the bonds may be distributed 
to the employees at any time, and the 
plan need not prohibit the distribution 
or redemption of the bonds until the 
retirement of the employee. Accord¬ 
ingly, even though a qualified bond pur¬ 
chase plan is designed as a pension plan, 
it need not provide systematically for 
the payment of definitely determinable 
benefits. However, provisions for dis¬ 
tribution must apply in a nondiscrimina- 
tory manner. 

(ii) A qualified bond purchase plan 
which is designed as a pension plan may 
not contain a formula for contributions 
or benefits which might require the re¬ 
allocation of amounts to an employee’s 
credit or which might provide for the 
reversion of any amounts to the 
employer. 

(d) Contributions under a qualified 
bond purchase plan. (1) The retire¬ 
ment bonds will be issued in the denomi¬ 
nations of $50, $100, $500, and $1,000. 
Therefore, the contribution otherwise 
called for under the plan may not coin¬ 
cide with an amount that can be in¬ 
vested in retirement bonds. Accord¬ 
ingly, the plan must provide that the 
contributions on behalf of an individual 
employee for any year shall be rounded 
to the nearest multiple of $50. 

(2) Since the employee’s rights to any 
bonds purchased for him under a quali¬ 
fied bond purchase plan must be non¬ 
forfeitable, a qualified bond purchase 
plan must, in order to conform to the 
requirements of section 401(a)(4) with 
respect to the early termination of the 
plan, restrict the contributions on be¬ 
half of any employee to the amount 
which could be allocated to him under 
paragraph (c) of § 1.401-4. 

(e) Definitions. For purposes of this 
section and §§ 1.405-2 and 1.405-3— 

(1) The term “employee” includes an 
employee as defined in section 401(c) (1) 
and paragraph (b) of § 1.401-10, and 
the term “employer” means the person 
treated as the employer of such individ¬ 
ual under section 401(c) (4); 

(2) The term “owner-employee” 
means an owner-employee as defined in 
section 401(c) (3) and paragraph (d) of 
§ 1.401-10; 

(3) The term “earned income” means 
earned income as defined in section 401 
(c) (2) and paragraph (c) of § 1.401-10; 
and 

(4) The term “retirement bond” 
means a United States Retirement Plan 
Bond, as described in section 405(b) and 
Treasury Department Circular, Public 
Debt Series—No. 1-63. 

§ 1.405—2 Deduclion of contributions to 
qualified bond purchase plans. 

(a) In general. An employer shall be 
allowed a deduction for contributions 
paid to or under a qualified bond pur¬ 
chase plan in the same manner and to 
the same extent as if such contributions 
were made to a trust described in sec¬ 
tion 401(a) which is exempt from tax 
under section 501(a). A deduction will 
be allowed only for the taxable year in 


which the contributions are paid, or 
treated as paid, except as provided by 
section 404(a) (1), (3), and (7). For 
purposes of the deduction, a contribution 
is paid at the time the application for 
the bond is made and the full purchase 
price paid. 

(b) Rules for applying section 404. 
If a qualified bond purchase plan is de¬ 
signed as a pension plan as defined in 
paragraph (b) (1) (i) of § 1.401-1, the 
limitations of section 404 applicable to 
qualified pension trusts shall apply. 
See §§ 1.404(a)-3 through 1.404(a)-7. 
Similarly, if a qualified bond purchase 
plan is designed as a profit-sharing plan 
as defined in paragraph (b)(1) (ii) of 
§ 1.401-1, the limitations of section 404 
applicable to qualified profit-sharing 
trusts shall apply. See §§ 1.404(a)-9 
and 1.404 (a)-10. In addition, if a 
qualified bond purchase plan designed 
as a pension plan covers some or all of 
the employees who are covered by a 
qualified profit-sharing plan established 
and maintained by the same employer, 
or if a qualified bond purchase plan 
which is designed as a profit-sharing 
plan covers some or all the employees 
who are also covered by a qualified pen¬ 
sion or annuity plan established and 
maintained by the same employer, sec¬ 
tion 404(a) (7) is applicable. See 
§ 1.404(a)-(13). Furthermore, if a qual¬ 
ified bond purchase plan covers em¬ 
ployees some or all of whom are em¬ 
ployees within the meaning of section 
401(c)(1), the provisions of section 404 
(a) (8), (9), and (10) and 404(e) shall 
also apply. 

(c) Accrual method taxpayers. In the 
case of a taxpayer using the accrual 
method of accounting, a contribution to 
a qualified bond purchase plan will be 
deemed paid on the last day of the year 
of accrual if— 

(1) During the taxable year of accrual 
the taxpayer incurs a liability to make 
the contribution, the amount of which 
is accruable under section 461 for such 
taxable year, and 

(2) Payment is in fact made no later 
than the time prescribed by the law for 
filing the return for the taxable year of 
accrual (including extensions thereof). 

§ 1.405—3 Taxation of retirement bonds. 

(a) In general. (1) As in the case of 
employer contributions under a qualified 
pension, annuity, profit-sharing, or stock 
bonus plan, employer contributions on 
behalf of his common-law employees 
under a qualified bond purchase plan are 
not includible in the gross income of the 
employees when made, and employer 
contributions on behalf of self-employed 
individuals are deductible as provided in 
section 405(c) and § 1.405-2. Further, 
an employee or his beneficiary does not 
realize gross income upon the receipt of 
a retirement bond pursuant to a qualified 
bond purchase plan or from a trust de¬ 
scribed in section 401(a) which is ex¬ 
empt from tax under section 501(a). 
Upon redemption of such a bond, ordi¬ 
nary income will be realized to the extent 
the proceeds thereof exceed the basis 
(determined in accordance with para¬ 
graph (b) of this section) of the bond. 
The proceeds of a retirement bond are 
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not entitled to the special tax treatment 
of section 72 (n) and § 1.72-18. 

(2) In the event a retirement bond is 
surrendered for partial redemption and 
reissuance of the remainder, the person 
surrendering the bond shall be taxable 
on the proceeds received to the extent 
such proceeds exceed the basis in the 
portion redeemed. In such case, the 
basis shall be determined (in accord¬ 
ance with paragraph (b) of this section) 
as if the portion redeemed and the por¬ 
tion reissued had been issued as separate 
bonds. 

(3) In the event a retirement bond is 
redeemed after the death of the regis¬ 
tered owner, the amount taxable (as de¬ 
termined in accordance with subpara¬ 
graph (1) of this paragraph) is income 
in respect of a decedent under section 
691. 

(4) The provisions of section 402(a) 

(2) are not applicable to a retirement 
bond. In general, section 402(a) (2) pro¬ 
vides for capital gains treatment of cer¬ 
tain distributions from a qualified trust 
which constitute the total distributions 
payable with respect to any employee. 
The proceeds of a retirement bond re¬ 
ceived upon redemption will not be en¬ 
titled to such capital gain treatment 
even though the bond is received as a 
part of, or as the whole of, such a total 
distribution. Nor will such a bond be 
taken into consideration in determining 
whether the distribution represents the 
total amount payable by the trust with 
respect to an employee. Thus, a distri¬ 
bution by a qualified trust may consti¬ 
tute a total distribution payable with 
respect to an employee for purposes of 
section 402(a) (2) even though the trust 
retains retirement bonds registered in 
the name of such employee. 

(b) Basis. (1) This paragraph is ap¬ 
plicable in determining the basis of any 
retirement bond distributed pursuant to 
a qualified bond purchase plan or dis¬ 
tributed by a trust qualifying under sec¬ 
tion 401. In the case of such a bond 
purchased for an individual at the time 
he is a common-law employee, the basis 
is that portion of the purchase price 
attributable to employee contributions. 
In the case of such a bond purchased for 
an individual at the time he is a self- 
employed individual, the basis shall be 
determined under subparagraph (3) of 
this paragraph. 

(2) At the time a retirement bond is 
purchased, there shall be indicated on 
the application for the retirement bond 
whether the individual for whom the 
retirement bond is purchased is a com¬ 
mon-law employee or a self-employed 
individual, and in the case of common- 
law employees the amount of the pur¬ 
chase price, if any, attributable to the 
employee’s contribution. The answers 
to these questions will appear on the re¬ 
tirement bond, and when the retirement 
bond is purchased for a common-law 
employee, the basis for the retirement 
bond is presumed to be the amount of 
the purchase price which the retirement 
bond indicates was contributed by the 
employee. 

(3) (i) Except as provided in subdi¬ 
vision (ii) of this subparagraph, for pur¬ 
poses of determining the basis of retire¬ 
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ment bonds purchased for an individual 
while he was a self-employed individual, 
all such bonds redeemed during a tax¬ 
able year shall be considered in the ag¬ 
gregate as a single retirement bond. The 
basis of such retirement bonds shall be 
the difference between the aggregate of 
their face amounts and the lesser of: 

(a) One-half the aggregate of their 
face amounts, or 

(b) The aggregate of the unused 
amounts allowed as a deduction at the 
end of the taxable year (as determined 
in subparagraph (4) of this paragraph). 

(ii) The basis of a retirement bond 
purchased for a self-employed individual 
which is redeemed after his death is the 
amount determined by multiplying the 
face amount of such retirement bond by 
a fraction— 

(a) The numerator of which is the 
aggregate of the face amounts of all the 
bonds registered in the individual’s name 
at his death which were purchased while 
he was a self-employed individual re¬ 
duced by the aggregate of the unused 
amounts allowed as a deduction at his 
death (as determined in subparagraph 

(4) of this paragraph), and 

(b) The denominator of which is the 
aggregate of the face amounts of all such 
bonds. 

(4) (i) In the case of retirement bonds 
purchased under'a qualified bond pur¬ 
chase plan, the aggregate of the unused 
amounts allowed as a deduction at the 
end of any taxable year shall be an 
amount equal to the total of the amounts 
allowable for such taxable year, and the 
amounts allowed in all prior taxable 
years, as a deduction under section 405 
(c) for contributions used to purchase 
retirement bonds for the registered 
owner while he was a self-employed 
individual, reduced by an amount equal 
to the portion of the face amounts of 
such retirement bonds redeemed in prior 
taxable years which were included in the 
registered owner’s gross income. 

(ii).In the case of retirement bonds 
purchased by a trust described in sec¬ 
tion 401(a) and exempt under section 
501(a), there shall be allocated to the 
retirement bond the deduction under 
section 404 attributable to the contri¬ 
butions used to purchase the retirement 
bond. The amount so allocated shall 
be treated in the same manner as the 
deduction allowed under section 405(c) 
for purposes of computing the unused 
amounts allowed as a deduction under 
subdivision (i) of this subparagraph. 
Further, the amount so allocated shall 
not be included in the investment in the 
contract for purposes of section 72 in 
determining the portion of the other 
assets distributed by the trust included 
in gross income. 

(5) The application of the rule of sub- 
paragraphs (3) and (4) of this para¬ 
graph may be illustrated by the following 
examples: 

Example (1 ). B, a self-employed individ¬ 
ual, adopts a qualified bond purchase plan 
in 1963. During 1963 the plan purchased 
$2,000 worth of retirement bonds in his name. 
As a result of overestimating his income 
for 1963, only $400 was allowed B as a deduc¬ 
tion pursuant to section 405(c). In 1964, 
prior to B’s retirement in June of that year, 
the plan purchased a $500 retirement bond 


in B’s name for which a deduction was 
allowable pursuant to section 405(c) in the 
amount of $250. B redeemed a retirement 
bond with a face amount of $500 in Septem¬ 
ber of 1964 and another with a face amount 
of $500 in October of 1964. Of the proceeds 
received in 1964 from the redemption of the 
bonds, $1,000 plus interest, B shall exclude 
from his gross income $500 (face amount 
of the retirement bonds, $1,000, less $500, 
one-half of the face amount, the latter being 
less than the aggregate of the unused 
amounts allowed as a deduction, $250 allow¬ 
able for the taxable year in which the bonds 
were redeemed plus $400, the unused amounts 
allowed in prior taxable years, or $650). The 
aggregate of the unused amounts allowed 
as a deduction shall be reduced by the 
amount so excluded ($650— $500 =$150). 
During the following year, B redeems an¬ 
other retirement bond with a face amount 
of $500. Of the proceeds received from the 
redemption of such retirement bond, $500 
plus interest, B shall exclude from his gross 
income $350 (face amount of the retirement 
bonds, $500, less $150, the aggregate of the 
unused amounts allowed as a deduction, 
the latter being less than one-half of the face 
amount of the bond, $250). The aggregate 
of the unused amounts allowed as a deduc¬ 
tion is reduced to zero ($150— $150=0). 
Upon redemption of the remaining retire¬ 
ment bonds registered in B’s name, B shall 
exclude from his gross income with respect 
to such proceeds an amount equal to the face 
amounts of the bonds redeemed. 

Example (2). C, a self-employed individ¬ 
ual, participated in a qualified bond purchase 
plan during the years 1963 through 1966. 
The plan purchased in his name retirement 
bonds in the aggregate of $10,000. C de¬ 
ducted $4,000 from his gross income for the 
four years ($1,000 for each year) with re¬ 
spect to the purchase of such retirement 
bonds. C retired in December of 1966 and 
during the following year redeemed one re¬ 
tirement bond with a face amout of $1,000. 
C excluded from his gross income $500 of 
of the proceeds of the bond. C died without 
redeeming any of the remaining retirement 
bonds registered in his name. The basis of 
each remaining retirement bond shall be 
determined by multiplying the face amount 

of each retirement bond by . The nu- 

J $9,000 

merator is the aggregate of the face amounts 
registered in C’s name (as a self-employed 
individual) at his death, $9,000, reduced by 
the aggregate of the unused amounts allowed 
as a deduction at his death, $3,500 (amounts 
allowed as a deduction under section 405(c), 
$4,000, reduced by the portion of the face 
amount of the retirement bond redeemed by 
C which was included in C’s gross income, 
$500), or $5,500. The denominator is the 
face amount of the retirement bonds regis¬ 
tered in his name as a self-employed in¬ 
dividual at his death, $9,000. 

[F.R. Doc. 63-9921; Filed, Sept. 16, 1963; 

8:48 a.m.] 


[T.D. 6676] 

PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER DECEM¬ 
BER 31, 1953 

Self-Employed Individuals 

On June 18, 1963, notice of proposed 
rule making with respect to the amend¬ 
ment of the Income Tax Regulations (26 
CFR Part 1) to reflect the changes made 
by sections 2 (in part), 3, and 4 of the 
Self-Employed Individuals Tax Retire¬ 
ment Act of 1962 (76 Stat. 815, 819, 821) 
was published in the Federal Register 
(28 F.R. 6215). After consideration oi 
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all such relevant matter as was pre¬ 
sented by interested persons regarding 
the rules proposed, the amendment of 
the regulations as proposed is hereby 
adopted, subject to the changes set forth 
below: 

Paragraph 1. Paragraph (a) (2) of 
§ 1.72-11, as set forth in paragraph 4 of 
the appendix to the notice of proposed 
rule making, is revised. 

Par. 2. Paragraph (g) of § 1.72-15, as 
set forth in paragraph 6 of the appendix 
to the notice of proposed rule making, is 
revised. 

Par. 3. Section 1.72-16, as set forth in 
paragraph 6 of the appendix to the notice 
of proposed rule making, is revised. 

Par. 4. Section 1.72-18, as set forth in 
paragraph 6 of the appendix to the 
notice of proposed rule making, is re¬ 
vised by changing paragraph (a). 

Par. 5. Section 1.401-13, as set forth in 
paragraph 7 of the appendix to the 
notice of proposed rule making, is 
changed by revising subparagraphs (2) 
(i), (3), and (4) (i) of paragraph (c), 
and subparagraph (2) (i) of paragraph 
(d). 

Par. 6 . Section 1.402(a)-1, as set forth 
in paragraph 9 of the appendix to the 
notice of proposed rule making, is re¬ 
vised by changing paragraph (a)(2). 

Par. 7. Section 1.403(a)-1, as set forth 
in paragraph 11 of the appendix to the 
notice of proposed rule making, is re¬ 
vised by changing paragraph (d). 

Par. 8 . Paragraph 12 of the appendix 
to the notice of proposed rule making 
is changed by eliminating the proposed 
amendment of that portion of paragraph 
(a) of § 1.403 (a)-2 which precedes sub- 
paragraph (1). 

Par. 9. Section 1.404 (a)-8, as set forth 
in paragraph 16 of the appendix to the 
notice of proposed rule making, is re¬ 
vised by changing paragraph (a)(2). 

(Sec. 7805 of the Internal Revenue Code of 
1954 (69 A Stat. 917; 26 UJ3.C. 7805)) 

[seal] Mortimer M. Caplin, 

Commissioner of Internal Revenue . 

Approved: September 10, 1963. 

Stanley S. Surrey, ~ 

Assistant Secretary of the 
Treasury. 

In order to conform the Income Tax 
Regulations (26 CFR Part 1) to sections 
2 (in part), 3, and 4 of the Self-Em¬ 
ployed Individuals Tax Retirement Act 
of 1962 (76 Stat. 815, 819, 821), such 
regulations are amended as follows: 

Paragraph 1 . Section 1.72 is amended 
by revising section 72(d)(2), by redes¬ 
ignating subsection (m) of section 72 as 
subsection (o) and inserting after sub-^ 
section (1) new subsections (m) and 
(n), and by adding a historical note. 
These amended and added provisions 
read as follows: 

§ 1.72 Statutory provisions; annuities; 
certain proceeds of endowment and 
life insurance contracts. 

Sec. 72. Annuities; certain proceeds of en¬ 
dowment and life insurance contracts . * ♦ * 

(d) Employees’ annuities. * * * 

(2) Special rules for application of para- 
Qraph ( 1 ). For purposes of paragraph (1) — 

(A) if the employee died before any 
amount was received as an annuity under 


the contract, the words “receivable by the 
employee” shall be read as “receivable by a 
beneficiary of the employee”; and 

(B) Any contribution made with respect 
to the contract while the employee is an 
employee within the meaning of section 
401(c) (1) which is not allowed as a deduc¬ 
tion under section 404 shall be treated as 
consideration for the contract contributed 
by the employee. 

***** 

(m) Special rules applicable to employee 
annuities and distributions under employee 
plans —(1) Certain amounts received before 
annuity starting date. Any amounts re¬ 
ceived under an annuity, endowment, or life 
insurance contract before the annuity start¬ 
ing date which are not received as an an¬ 
nuity (within the meaning of subsection 
(e)(2)) shall be included in the recipient’s 
gross income for the taxable year in which 
received to the extent that— 

(A) Such amounts, plus all amounts 
theretofore received under the contract and 
includible in gross income under this para¬ 
graph, do not exceed 

(B) The aggregate premiums or other con¬ 
sideration paid for the contract while the 
employee was an owner-employee which were 
allowed as deductions under section 404 for 
the taxable year and all prior taxable years. 

Any such amounts so received which are 
not includible in gross income under this 
paragraph shall be subject to the provisions 
of subsection (e). 

(2) Computation of consideration paid by 
the employee .. In computing— 

(A) The aggregate amount of premiums 
or other consideration paid for the contract 
for purposes of subsection (c)(1)(A) (re¬ 
lating to the investment in the contract), 

(B) The consideration for the contract 
contributed by the employee for purposes of 
subsection (d)(1) (relating to employee’s 
contributions recoverable in 3 years), and 

(C) The aggregate premiums or other con¬ 
sideration paid for purposes of subsection 
(e)(1)(B) (relating to certain amounts 
not received as an annuity), 

any amount allowed as a deduction with 
respect to tjie contract under section 404 
which was paid while the employee was an 
employee within the meaning of section 401 
(c)(1) shall be treated as consideration con¬ 
tributed by the employer, and there shall 
not be taken into account any portion of 
the premiums or other consideration for the 
contract paid while the employee was an 
owner-employee which is properly allocable 
(as determined under regulations prescribed 
by the Secretary or his delegate) to the cost 
of life, accident, health, or other insurance. 

(3) Life insurance contracts. (A) This 
paragraph shall apply to any life insurance 
contract— 

(i) Purchased as a part of a plan described 
in section 403(a), or 

(ii) Purchased by a trust described in sec¬ 
tion 401(a) which is exempt from tax under 
section 501(a) if the proceeds of such con¬ 
tract are payable directly or indirectly to a 
participant in such trust or to a beneficiary 
of such participant. 

(B) Any contribution to a plan described 
in subparagraph (A) (i) or a trust described 
in subparagraph (A) (ii) which is allowed 
as a deduction under section 404, and any 
income of a trust described in subparagraph 
(A)(ii), which is determined in accordance 
with regulations prescribed by the Secretary 
or his delegate to have been applied to pur¬ 
chase the life insurance protection under a 
contract described in subparagraph (A), is 
includible in the gross income of the par¬ 
ticipant for the taxable year when so applied. 

(C) In the case of the death of an indi¬ 
vidual insured under a contract described in 
subparagraph (A), an amount equal to the 
cash surrender value of the contract imme¬ 


diately before the death of the insured shall 
be treated as a payment under such plan or 
a distribution by such trust, and the excess 
of the amount payable by reason of the death 
of the insured over such cash surrender 
value shall not be includible in gross income 
under this section and shall be treated as 
provided in section 101. 

(4) Amounts constructively received —(A) 
Assignments or pledges. If during any tax¬ 
able year an owner-employee assigns (or 
agrees to assign) or pledges (or agrees to 
pledge) any portion of his interest in a trust 
described in section 401(a) which is exempt 
from tax under section 501(a) or any portion 
of the value of a contract purchased as part 
of a plan described in section 403(a), such 
portion shall be treated as having been re¬ 
ceived by such owner-employee as a distribu¬ 
tion from such trust or as an amount received 
under the contract. 

(B) Loans on * contracts. If during any 
taxable year, an owner-employee receives, 
directly or indirectly, any amount from any 
insurance company as a loan under a con¬ 
tract purchased by a trust described in sec¬ 
tion 401(a) which is exempt from tax under 
section 501(a) or purchased as part of a 
plan described in section 403(a), and issued 
by such insurance company, such amount 
shall be treated as an amount received under 
the contract. 

(5) Penalties applicable to certain amounts 
received by owner-employees. (A) This 
paragraph shall apply— 

(i) To amounts (other than any amount 
received by an individual in his capacity as 
a policyholder of an annuity, endowment, or 
life insurance contract which is in the nature 
of a dividend or similar distribution) which 
are received from a qualified trust described 
in section 401(a) or under a plan described 
in section 403(a) and which are received by 
an individual, who is, or has been, an owner- 
employee, before such individual attains the 
age of 59% years, for any reason other than 
the individual’s becoming disabled (within 
the meaning of section 213(g) (3)), but only 
to the extent that such amounts are attri¬ 
butable to contributions paid on behalf of 
such individual (whether or not paid by 
him) while he was an owner-employee, 

(ii) To amounts which are received from 
a qualified trust described in section 401(a) 
or under a plan described in section 403(a) 
at any time by an individual who is, or has 
been, an owner-employee, or by the successor 
of such individual, but only to the extent 
that such amounts are determined, under 
regulations prescribed by the Secretary or 
his delegate, to exceed the benefits provided 
for such individual under the plan formula, 
and 

(iii) To amounts which are received, by 
an individual who is, or has been, an owner- 
employee, by reason of the distribution under 
the provisions of section 401(e) (2) (E) of his 
entire interest in all qualified trusts described 
in section 401(a) and in all plans described 
in section 403(a). 

(B) (i) If the aggregate of the amounts 
to which this paragraph applies received by 
any person in his taxable year equals or ex¬ 
ceeds $2,500, the increase in his tax for the 
taxable year in which such amounts are re¬ 
ceived and attributable to such amounts 
shall not be less than 110 percent of the 
aggregate increase in taxes, for the taxable 
year and the 4 immediately preceding taxable 
years, which would have resulted if such 
amounts had been included in such person’s 
gross income ratably over such taxable years. 

(ii) If deductions have been allowed under 
section 404 for contributions paid on behalf 
of the individual while he is an owner-em¬ 
ployee for a number of prior taxable years 
less than 4, clause (i) shall be applied by 
taking into account a number of taxable 
years immediately preceding the taxable year 
in which the amount was so received equal 
to such lesser number. 
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(C) If subparagraph (B) does not apply 
to a person for the taxable year, the increase 
in tax of sueh person for the taxable year 
attributable to the amounts to which this 
paragraph applies shall be 110 percent of 
such increase (computed without regard to 
this subparagraph). 

(D) Subpargraph (A) (ii) of this para¬ 
graph shall not apply to any amount to which 
section 402(a)(2) or 403(a)(2) applies. 

(E) For special rules for computation of 
taxable income for taxable years to which 
this paragraph applies, see subsection (n) (3). 

(6) Owner-employee defined. For pur¬ 
poses of this subsection, the term “owner- 
employee” has the meaning assigned to it 
by section 401(c) (3). 

(n) Treatment of certain distributions 
with respect to contributions by self-em¬ 
ployed individuals —(1) Application of sub¬ 
section —(A) Distributions by employees’ 
trust. Subject to the provisions of subpara¬ 
graph ( C ), this subsection shall apply to 
amounts distributed to a distributee, in the 
case of an employees’ trust described in 
section 401(a) which is exempt from tax 
under section 501(a), if the total distri¬ 
butions payable to the distributee with 
respect to an employee are paid to the dis¬ 
tributee within one taxable year of the 
distributee— 

(i) On account of the employee’s death, 

(ii) After the employee has attained the 
age of 59 y 2 years, or 

(iii) After the employee has become dis¬ 
abled (within the meaning of section 213(g) 
(3)). 

(B) Annuity plans. Subject to the pro¬ 
visions of subparagraph (C), this subsection 
shall apply to amounts paid to a payee, in 
the case of an annuity plan described in 
section 403(a), if the total amounts payable 
to the payee with respect to an employee are 
paid to the payee within one taxable year 
of the payee— 

(i) On account of the employee’s death, 

(ii) After the employee has attained the 
age of 59 y 2 years, or 

(iii) After the employee has become dis¬ 
abled (within the meaning of section 213 
(g)(3)). 

(C) Limitations and exceptions. This 
subsection shall apply— 

(1) Only with respect to so much of any 
distribution or payment to which (without 
regard to this subparagraph) subparagraph 
(A) or (B) applies as is attributable to con¬ 
tributions made on behalf of an employee 
while he was an employee within the mean¬ 
ing of section 401(c) (1), and 

(ii) If the recipient is the employee on 
whose behalf such contributions were made, 
only if contributions which were allowed as 
a deduction under section 404 have been 
made on behalf of such employee while he 
was an employee within the meaning of 
section 401(c)(1) for 5 or more taxable 
years prior to the taxable year in which the 
total distributions payable or total amounts 
payable, as the case may be, are paid. 

This subsection shall not apply to amounts 
described in clauses (ii) and (iii) of sub- 
paragraph (A) of subsection (m) (5) (but, 
in the case of amounts described in clause 
(ii) of such subparagraph, only to the extent 
that subsection (m) (5) applies to such 
amounts). 

(2) Limitation of tax. In any case to 
which this subsection applies, the tax at¬ 
tributable to the amounts to whioh this 
subsection applies for the taxable year in 
which such amounts are received shall not 
exceed whichever of the following is the 
greater: 

(A) 5 times the increase in tax which 
would result from the inclusion in gross 
income of the recipient of 20 percent of so 
much of the amount so received as is in¬ 
cludible in gross income, or 

(B) 5 times the increase in tax which 
would result if the taxable income of the 


recipient for such taxable year equaled 20 
percent of the amount of the taxable income 
of the recipient for such taxable year de¬ 
termined under paragraph (3) (A). 

(3) Determination of taxable income. 
Notwithstanding section 63 (relating to 
definition of taxable income), for purposes 
only of computing the tax under this chap¬ 
ter attributable to amounts to which this 
subsection or subsection (m) (5) applies 
and which are includible in gross income— 

(A) The taxable income of the recipient 
for the taxable year of receipt shall be treated 
as being not less than the amount by which 
(i) the aggregate of such amounts so in¬ 
cludible in gross income exceeds (ii) the 
amount of the deductions allowed for such 
taxable year under section 151 (relating to 
deductions for personal exemptions); and 

(B) In making ratable inclusion compu¬ 
tations under paragraph (5) (B) of subsec¬ 
tion (m), the taxable income of the recipient 
for each taxable year involved in such ratable 
inclusion shall be treated as being not less 
than the amount required by such paragraph 
(5) (B) to be treated as includible in gross 
income for such taxable year. 

In any case in which the preceding sentence 
results in an increase in taxable income for 
any taxable year, the resulting increase in 
the taxes imposed by section 1 or 3 for such 
taxable year shall not be reduced by any 
credit under part IV of subchapter A (other 
than section 31 thereof) which, but for this 
sentence, would be allowable. 

(o) Cross reference. For limitation on ad¬ 
justments to basis of annuity contracts sold, 
see section 1021. 

[Sec. 72 as amended by sec. 4 (a), (b), Self- 
Employed Individuals Tax Retirement Act 
1962 (76 Stat. 821) ] 

Par. 2. Paragraph (d) of § 1.72-1 is 
amended to read as follows: 

§ 1.72—1 Introduction. 

* * * * * 

(d) “Amounts not received as an an¬ 
nuity”. In the case of “amounts not 
received as an annuity”, if such amounts 
are received after an annuity has begun 
and during its continuance, amounts so 
received are generally includible in the 
gross income of the recipient. Amounts 
not received as an annuity which are 
received at any other time are generally 
includible in the gross income of the 
recipient only to the extent that such 
amounts, when added to all amounts 
previously received under the contract 
which were excludable from the gross 
income of the recipient under the income 
tax law applicable at the time of receipt, 
exceed the premiums or other considera¬ 
tion paid (see § 1.72-11). However, if the 
aggregate of premiums or other consid¬ 
eration paid for the contract includes 
amounts for which a deduction was al¬ 
lowed under section 404 as contributions 
on behalf of an owner-employee, the 
amounts received under the circum¬ 
stances of the preceding sentence shall 
be includible in gross income until the 
amount so included equals the amount 
for which the deduction was so allowed. 
See paragraph (b) of § 1.72-17. 

Par. 3. Paragraphs (a) (1) and (c) (2) 
of § 1.72-6 are amended to read as fol¬ 
lows: 

§ 1.72—6 Investment in the contract. 

(a) General rule. (1) For the purpose 
of computing the “investment in the 
contract”, it is first necessary to deter¬ 
mine the “aggregate amount of premi¬ 


ums or other consideration paid” for 
such contract. See section 72(c)(1). 
This determination is made as of the 
later of the annuity starting date of the 
contract or the date on which an amount 
is first received thereunder as an an¬ 
nuity. The amount so found is then 
reduced by the sum of the following 
amounts in order to find the investment 
in the contract: 

(1) The total amount of any return 
of premiums or dividends received (in¬ 
cluding unrepaid loans or dividends ap¬ 
plied against the principal or interest 
on such loans) on or before the date on 
which the foregoing determination is 
made, and 

(ii) The total of any other amounts 
received with respect to the contract on 
or before such date which were ex¬ 
cludable from the gross income of the 
recipient under the income tax law ap¬ 
plicable at the time of receipt. 

Amounts to which subdivision (ii) of this 
subparagraph applies shall include, for 
example, amounts considered to be re¬ 
turn of premiums or other consideration 
paid under section 22(b)(2) of the In¬ 
ternal Revenue Code of 1939 and 
amounts considered to be an employer- 
provided death benefit under section 
22(b)(1)(B) of such Code. For rules 
relating to the extent to which an em¬ 
ployee or his beneficiary may include 
employer contributions in the aggregate 
amount of premiums or other considera¬ 
tion paid, see § 1.72-8. If the aggregate 
amount of premiums or other considera¬ 
tion paid for the contract includes 
amounts for which deductions were al¬ 
lowed under section 404 as contributions 
on behalf of a self-employed individual, 
such amounts shall not be included in 
the investment in the contract. 

* * * * * 

(c) Special rules. * * * 

(2) For special rules relating to the 
determination of the investment in the 
contract where employer contributions 
are involved, see § 1.72-8. See also para¬ 
graph (b) of § 1.72-16 for a special rule 
relating to the determination of the pre¬ 
miums or other consideration paid for a 
contract where an employee is taxable 
on the premiums paid for life insurance 
protection that is purchased by and con¬ 
sidered to be a distribution from an 
exempt employees' trust. 

Par. 4. Paragraph (a) (2) of § 1.72-11 
is amended to read as follows: 

§ 1.72—11 Amounts not received as an¬ 
nuity payments. 

(a) Introductory. * * * 

(2) The principles of this section ap¬ 
ply, to the extent appropriate thereto, 
to amounts paid which are taxable under 
section 72 (except section 72(e)(3)) in 
accordance with sections 402 and 403 
and the regulations thereunder. How¬ 
ever, if contributions used to purchase 
the contract include amounts for which 
a deduction was allowed under section 
404 as contributions on behalf of an 
owner-employee, the rules of this section 
are modified by the rules of paragraph 
(b) of § 1.72-17. Further, in applying 
the provisions of this section, the aggre¬ 
gate premiums or other consideration 
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paid shall not include contributions on 
behalf of self-employed individuals to 
the extent tliat deductions were allowed 
under section 404 for such contributions. 
Nor, shall the aggregate of premiums or 
other consideration paid include amounts 
used to purchase life, accident, health, 
or other insurance protection for an 
owner-employee. See paragraph (b) (4) 
of § 1.72-16 and paragraph (c) of 
§ 1.72-17. The principles of this section 
also apply to payments made in the 
manner described in paragraph (b) (3) 

(i) of § 1.72-2. 

Par. 5. Paragraph (a) of § 1.72-13 is 
amended by adding at the end thereof 
the following new subparagraph: 

§ 1.72—13 Special rule for employee 
contributions recoverable in three 
years. 

(a) Amounts received as an annuity. 
* * * 

(5) For purposes of section 72(d), 
contributions which are made with re¬ 
spect to a self-employed individual and 
which are allowed as a deduction under 
section 404(a) are not considered con¬ 
tributions by the employee, but such 
contributions are considered contribu¬ 
tions by the employer. A contribution 
which is deemed paid in a prior taxable 
year under the provisions of section 
404(a) (6) shall be considered made with 
respect to a self-employed individual if 
the individual on whose behalf the con¬ 
tribution is made was self-employed for 
the taxable year in which the contribu¬ 
tion is deemed paid, whether or not such 
individual is self-employed at the time 
the contribution is actually paid. Con¬ 
tributions with respect to a self-em¬ 
ployed individual who is an owner-em¬ 
ployee used to purchase life, accident, 
health, or other insurance protection for 
such owner-employee shall not be treated 
as consideration for the contract con¬ 
tributed by the employee in computing 
the employee contributions for purposes 
of section 72(d). 

Par. 6 . There are inserted immediately 
after paragraph (f) of § 1.72-15 a new 
paragraph (g) and new §§ 1.72-16 
through 1.72-18. These added provisions 
read as follows: 

§ 1.72—15 Applicability of section 72 to 
accident or health plans. 
***** 

(g) Payments to or on behalf of a 
self-employed individual. A self-em- 
Ployed individual is not considered an 
employee for purposes of section 105, re¬ 
lating to amounts received by employees 
under accident and health plans, nor for 
Purposes of excluding under section 
104(a) (3) amounts received by him un¬ 
der an accident and health plan as re¬ 
ferred to in section 105(e). See section 
105(g) and paragraph (a) of § 1.105-1. 
Therefore, the other paragraphs of this 
section are not applicable to amounts 
received by or on behalf of a self-em¬ 
ployed individual. Except where acci¬ 
dent or health benefits are provided 
through an insurance contract or an 
arrangement having the effect of insur- 
ance, all amounts received by or on be- 
nalf of a self-employed individual from 


a plan described in section 401(a) and 
exempt under section 501(a) or a plan 
described in section 403(a) shall be taxed 
as otherwise provided in section 72, 402, 
or 403. If the accident or health bene¬ 
fits are paid under an insurance con¬ 
tract or under an arrangement having 
the effect of insurance, section 104(a) (3) 
shall apply. Section 72 shall not apply 
to any amounts received under such cir¬ 
cumstances. For the treatment of the 
amounts paid for such accident or health 
benefits, see section 404(e) (3) and para¬ 
graph (f) of § 1.404(e)-l. 

§ 1.72—16 Life insurance contracts pur¬ 
chased under qualified employee 
plans. 

(a) Applicability of section. This sec¬ 
tion provides rules for the tax treatment 
of premiums paid under qualified pen¬ 
sion, annuity, or profit-sharing plans for 
the purchase of life insurance contracts 
and rules for the tax treatment of the 
proceeds of such a life insurance con¬ 
tract and of annuity contracts purchased 
under such plans. For purposes of this 
section, the term “life insurance con¬ 
tract” means a retirement income, an 
endowment, or other contract providing 
life insurance protection. The rules of 
this section apply to plans covering only 
common-law employees as well as to 
plans covering self-employed individuals. 

(b) Treatment of cost of life insurance 
protection. (1) The rules of this para¬ 
graph are applicable to any life insur¬ 
ance contract— 

(1) Purchased as a part of a plan de¬ 
scribed in section 403(a), or 

(ii) Purchased by a trust described 
in section 401(a) which is exempt from 
tax under section 501(a) if the proceeds 
of such contract are payable directly or 
indirectly to a participant in such trust 
or to a benefiiciary of such participant. 

The proceeds of a contract described in 
subdivision (ii) of this subparagraph 
will be considered payable indirectly to a 
participant or beneficiary of such par¬ 
ticipant where they are payable to the 
trustee but under the terms of the plan 
the trustee is required to pay over all of 
such proceeds to the beneficiary. 

(2) If under a plan or trust described 
in subparagraph (1) of this paragraph, 
amounts which were allowed as a deduc¬ 
tion under section 404, or earnings of 
the trust, are applied toward the pur¬ 
chase of a life insurance contract de¬ 
scribed in subparagraph (1) of this 
paragraph, the cost of the life insurance 
protection under such contract shall be 
included in the gross income of the par¬ 
ticipant for the taxable year or years in 
which such contributions or earnings are 
so applied. 

(3) If the amount payable upon death 
at any time during the year exceeds the 
cash value of the insurance policy at the 
end of the year, the entire amount of 
such excess is considered current life 
insurance protection. The cost of such 
Insurance will be considered to be a 
reasonable net premium cost, as de¬ 
termined by the Commissioner, for such 
amount of insurance for the appropriate 
period. 

(4) The amount includible in the 
gross income of the employee under this 


paragraph shall be considered as premi¬ 
ums or other consideration paid or con¬ 
tributed by the employee only with re¬ 
spect to any benefits attributable to the 
contract (within the meaning of para¬ 
graph (a) (3) of § 1.72-2) providing the 
life insurance protection. However, if 
under the rules of this paragraph an 
owner-employee is required to include 
any amounts in his gross income, such 
amounts shall not in any case be treated 
as part of his investment in the contract. 

(5) The determination of the cost of 
life insurance protection may be illus¬ 
trated by the following example : 

Example. An annual premium policy pur¬ 
chased by a qualified trust for a common- 
law employee provides an annuity of $100 
per month upon retirement at age 65, with 
a minimum death benefit of $10,000. . The 
insurance payable if death occurred in the 
first year would be $10,000. The cash value 
at the end of the first year is 0. The net 
insurance is therefore $10,000 minus 0, or 
$10,000. Assuming that the Commissioner 
has determined that a reasonable net pre¬ 
mium cost for the employee’s age is $5.85 
per $1,000, the premium for $10,000 of life 
insurance is therefore $58.50, and this is the 
amount to be reported as income by the 
employee for his taxable year in which the 
premium is paid. The balance of the pre¬ 
mium is the amount contributed for the 
annuity, which is not taxable to the em¬ 
ployee under a plan meeting the require¬ 
ments of section 401(a), except as provided 
under section 402(a). Assuming that the 
cash value at the end of the second year is 
$500, the net insurance would then be $9,500 
for the second year. With a net 1-year term 
rate of $6.30 for the employee’s age in the 
second year, the amount to be reported as 
income to the employee would be $59.85. 

(6) This paragraph shall not apply if 
the trust has a right under any circum¬ 
stances to retain any part of the proceeds 
of the life insurance contract. But see 
paragraph (c) (4) of this section relat¬ 
ing to the taxability of the distribution 
of such proceeds to a beneficiary. 

(c) Treatment of proceeds of life in¬ 
surance and annuity contracts. (1) If 
under a qualified pension, annuity, or 
profit-sharing plan, there is purchased 
either— 

(1) A life insurance contract described 
in paragraph (b) (1) of this section, and 
the employee either paid the cost of the 
insurance or was taxable on the cost of 
the insurance under paragraph (b) of 
this section, or 

(ii) An annuity contract, 

the amounts payable under any such 
contract by reason of the death of the 
employee are taxable under the rules of 
subparagraph (2) of this paragraph, ex¬ 
cept in the case of a joint and survivor 
annuity. 

(2) (i) In the case of an annuity con¬ 
tract, the death benefit is the accumula¬ 
tion of the premiums (plus earnings 
thereon) which is intended to fund pen¬ 
sion or other deferred benefits under a 
pension, annuity, or profit-sharing plan. 
Such death benefits are not in the nature 
of life insurance and are not excludable 
from gross income under section 101(a). 

(ii) In the case of a life insurance 
contract under which there is a reserve 
accumulation which is intended to fund 
pension or other deferred benefits under 
a pension, annuity, or profit-sharing 
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plan, such reserve accumulation con¬ 
stitutes the source of the cash value of 
the contract and approximates the 
amount of such cash value. The por¬ 
tion of the proceeds paid upon the death 
of the insured employee which is equal 
to the cash value immediately before 
death is not excludable from gross in¬ 
come under section 101(a). The re¬ 
maining portion, if any, of the proceeds 
paid to the beneficiary by reason of the 
death of the insured employee—that is, 
the amount in excess of the cash value— 
constitutes current insurance protection 
and is excludable under section 101(a). 

(iii) The death benefit under an annu¬ 
ity contract, or the portion of the death 
proceeds under a life insurance contract 
which is equal to the cash value of the 
contract immediately before death, con¬ 
stitutes a distribution under the plan 
consisting in whole or in part of deferred 
compensation and is taxable to the bene¬ 
ficiary in accordance with section 72 (m) 

(3) and the provisions of this paragraph, 
except to the extent that the limited ex¬ 
clusion from income provided in section 
101(b) is applicable. 

(iv) In the case of a life insurance 
contract under which the benefits are 
paid at a date or dates later than the 
death of the employee, section 101(d) is 
applicable only to the portion of the 
benefits which is attributable to the 
amount excludable under section 101(a). 
The portion of such benefits which is 
attributable to the cash value of the con¬ 
tract immediately before death is taxable 
under section 72, and in such case, any 
amount excludable under section 101(b) 
is treated as additional consideration 
paid by the employee in accordance with 
section 101(b)(2)(D). 

(3) The application of the rules under 
subparagraph (2) of this paragraph with 
respect to the taxability of proceeds of a 
life insurance contract paid by reason of 
the death of an insured common-law 
employee who has paid no contributions 
under the plan is illustrated by the fol¬ 
lowing examples: 

Example (1). 


Total face amount of the contract 
payable in a lump sum at time of 

death_$25, 000 

Cash value of the contract immedi¬ 
ately before death_ 11, 000 


Excess over cash value, excludable 

under section 101(a)_$14,000 


Cash value subject to limited exclu¬ 
sion under section 101 (b)- 11, 000 

Excludable under section 101(b) 
(assuming that there is no other 
death benefit paid by or on behalf 
of any employer with respect to 
the employee)_ 5, 000 


Balance taxable in accordance with 
section 402(a)(2) or 403(a)(2) 
(assuming a total distribution in 
one taxable year of the distribu¬ 


tee)_ 6,000 

Portion of premiums taxed to em¬ 
ployee under the provisions of 
paragraph (b) of this section 
and considered as contributions 
of the employee_ 940 


Balance taxable as long-term capi¬ 
tal gain_ $5,060 


RULES AND REGULATIONS 

Example (2). The facts are the same as 
in example (1), except that the contract pro¬ 
vides that the beneficiary may elect within 
60 days after the death of the employee 
either to take the $25,000 or to receive 10 
annual installments of $3,000 each, and the 
beneficiary elects to receive the 10 install¬ 
ments. In addition, the employee’s rights to 
the cash value immediately before his death 
were forfeitable at least to the extent of 
$5,000. Section 101(d) is applicable to the 
amount excludable under section 101(a), 
that is, $14,000. The portion of each annual 
installment of $3,000 which is attributable to 
this $14,000 is determined by allocating each 
installment in accordance with the ratio 
which this $14,000 bears to the total amount 
which was payable at death ($25,000). Ac¬ 
cordingly, the portion of each annual install¬ 
ment which is subject to section 101(d) is 
$1,680 (i% 5 of $3,000), of which $1,400 (do of 
$14,000) is excludable under section 101(a), 
and the remaining $280 is includible in the 
gross income of the beneficiary. However, if 
the beneficiary is a surviving spouse as de¬ 
fined in section 101(d)(3), the exclusion 
provided by section 101(d)(1)(B) is appli¬ 
cable to such $280. The remaining portion 
of each annual $3,000 installment, $1,320, is 
attributable to the cash value of the contract 
and is treated under section 72, as follows: 


Amount actually contributed by the 

employee _ $0 

Amount considered contributed by 
employee by reason of section 

101(b) _ $5,000 

Portion of premiums taxed to em¬ 
ployee under the provisions of par¬ 
agraph (b) of this section and 
considered as contributions of 
the employee_ $940 


Investment in the contract- $5, 940 

Expected return, 10 X $1,320_$13,200 

Exclusion ratio, $5,940 -v- $13,200_ 0.45 

Annual exclusion, 0.45 X $1,320_ $594 


Accordingly, $594 of the $1,320 portion of 
each annual installment is excludable each 
year under section 72, and the remaining 
$726 is includible. Thus, if the beneficiary 
is not a surviving spouse, a total of $1,006 
($280 plus $726) of each annual $3,000 in¬ 
stallment is includible in income each year. 
If the beneficiary is a surviving spouse, and 
can exclude all of the $280 under section 101 
(d)(1)(B), the amount includible in gross 
income each year is $726 of each annual 
$3,000 installment. 

(4) If an employee neither paid the 
total cost of the life insurance protection 
provided under a life insurance contract, 
nor was taxable under paragraph (b) of 
this section with respect thereto, no part 
of the proceeds of such a contract which 
are paid to the beneficiaries of the em¬ 
ployee as a death benefit is excludable 
under section 101(a). The entire dis¬ 
tribution is taxable to the beneficiaries 
under section 402(a) or 403(a) except 
to the extent that a limited exclusion 
may be allowable under section 101(b). 

§ 1.72—17 Special riiles applicable io 
owner-employees. 

(a) In general. Under section 401(c) 
and section 403(a), certain self-employed 
individuals may participate in qualified 
pension, annuity, and profit-sharing 
plans, and the amounts received by such 
individuals from such plans are taxable 
under section 72. Section 72 (m) and 
this section contain special rules for the 
taxation of amounts received from quali¬ 
fied pension, profit-sharing, or annuity 
plans covering an owner-employee. For 


purposes of section 72 and the regula¬ 
tions thereunder, the term “employee” 
shall include the self-employed indi¬ 
vidual who is treated as an employee by 
section 401(c)(1) (see paragraph (b) of 
§1.401-10), and the term “owner- 
employee” has the meaning assigned to 
it in section 401(c)(3) (see paragraph 
(d) of § 1.401-10). See also paragraph 
(a) (2) of § 1.401-10 for the rule for de¬ 
termining when a plan covers an owner- 
employee. For purposes of this section, 
a self-employed individual may not treat 
as consideration for the contract contrib¬ 
uted by the employee any contributions 
under the plan for which deductions 
were allowed under section 404 and 
which, consequently, are considered em¬ 
ployer contributions. 

(b) Certain amounts received before 
annuity starting date. (1) The rules of 
this paragraph are applicable to amounts 
received from a qualified pension, profit- 
sharing, or annuity plan by an employee 
(or his beneficiary) who is or was an 
owner-employee with respect to such 
plan when such amounts— 

(1) Are received before the annuity 
starting date; and 

(ii) Are not received as an annuity. 

For the definition of annuity starting 
date, see paragraph (b) of § 1.72-4 and 
subparagraph (4) of this paragraph. As 
to what constitutes amounts not received 
as an annuity, see paragraphs (c) and 
(d) of § 1.72.11. 

(2) Amounts to which this paragraph 
applies shall be included in the recipi¬ 
ent’s gross income for the taxable year 
in which received. However, the sum 
of the amounts so included under this 
subparagraph in all taxable years shall 
not exceed the aggregate deductions al¬ 
lowed under section 404 for premiums or 
other consideration paid under the plan 
on behalf of the employee while he was 
an owner-employee, including any such 
deductions taken in the taxable year of 
receipt. 

(3) Any amounts to which this para¬ 
graph applies and which are not included 
in gross income under the rules of sub- 
paragraph (2) of this paragraph shall 
be subject to the provisions of section 
72(e) (except paragraph (3) thereof) 
and § 1.72-11. 

(4) Under section 401(d) (4), a quali¬ 
fied pension, profit-sharing, or annuity 
plan may not provide for distributions 
to an owner-employee before he reaches 
age 59 Yz years, except in the case of his 
earlier disability (within the meaning 
of section 213(g) (3)). Therefore, in the 
case of a distribution from a qualified 
plan to an individual for whom contribu¬ 
tions have been made to the plan as an 
owner-employee, the annuity starting 
date cannot be prior to the time such 
individual attains the age 59^2 years 
unless he is entitled to benefits before 
reaching such age because of his dis¬ 
ability (within the meaning of section 
213(g)(3)). 

(5) The rules of this paragraph are 
not applicable to amounts credited to an 
individual in his capacity as a policy¬ 
holder of an annuity, endowment, or lue 
insurance contract which are in the na¬ 
ture of a dividend or refund of premium, 
and which are applied in accordance witn 
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paragraph (a)(4) of § 1.404(a)-8 to¬ 
wards the purchase of benefits under the 

policy. 

(6) The rules of this paragraph may 
be illustrated by the following example: 

Example. B, a self-employed individual, 
received $8,000 as a distribution under a 
qualified pension plan before the annuity 
starting date. At the time of such distribu¬ 
tion, $10,000 had been contributed (the whole 
amount being allowed as a deduction) under 
the plan on behalf of such individual while 
he was a common-law employee and $5,000 
had been contributed under the plan on his 
behalf while he was an owner-employee, of 
which $2,500 was allowed as a deduction. In 
addition, B had contributed $1,000 on his 
own behalf as an employee under the plan. 
Of the $8,000, $2,500 (the amount allowed, as 
a deduction with respect to contributions on 
behalf of the individual while he was an 
owner-employee) is includible in gross in¬ 
come under subparagraph (2) of this para¬ 
graph. With respect to the remaining $5,500, 
B has a basis of $3,500, consisting of the 
$2,500 contributed on his behalf while he 
was an owner-employee which was not al¬ 
lowed as a deduction and the $1,000 which 
B contributed as an employee. The differ¬ 
ence between the $5,500 and B’s basis of 
$3,500, or $2,000, is includible in gross income 
under section 72(e). 

(c) Amounts paid for life, accident, 
health, or other insurance. Amounts 
used to purchase life, accident, health, 
or other insurance protection for an 
owner-employee shall not be taken into 
account in computing the following: 

(1) The aggregate amount of premi¬ 
ums or other consideration paid for the 
contract for purposes of determining 
the investment in the contract under 
section 72(c)(1)(A) and §1.72-6; 

(2) The consideration for the con¬ 
tract contributed by the employee for 
purposes of section 72(d) (1) and § 1.72- 
13, which provide the method of taxing 
employees’ annuities where the em¬ 
ployee’s contributions will be recoverable 
within 3 years; and 

(3) The aggregate premiums or other 
consideration paid for purposes of sec¬ 
tion 72(e)(1)(B) and §1.72-11, which 
provide the rules for taxing amounts not 
received as annuities prior to the annuity 
starting date. 

The cost of such insurance protection 
will be considered to be a reasonable net 
premium cost, as determined by the 
Commissioner, for the appropriate 
period. 

(d) Amounts constructively received. 
(1) If during any taxable year an owner- 
employee assigns or pledges (or agrees 
to assign or pledge) any portion of his 
interest in a trust described in section 
401(a) which is exempt from tax under 
section 501(a), or any portion of the 
value of a contract purchased as part of 
a plan described in section 403(a), such 
Portion shall be treated as having been 
received by such owner-employee as a 
distribution from the trust or as an 
amount received under the contract dur¬ 
ing such taxable year. 

(2) If during any taxable year an 
owner-employee receives, either directly 
°r indirectly, any amount from any in¬ 
surance company as a loan under a con¬ 
tract purchased by a trust described in 
section 401(a) which is exempt from tax 
under section 501(a) or purchased as 
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part of a plan described in section 
403(a), and issued by such insurance 
company, such amount shall be treated 
as an amount received under the con¬ 
tract during such taxable year. An 
owner-employee will be considered to 
have received an amount under a con¬ 
tract if a premium, which is otnerwise 
in default, is paid by the insurance com¬ 
pany in the form of a loan against the 
cash surrender value of the contract. 
Further, an owner-employee will be con¬ 
sidered to have received an amount to 
which this subparagraph applies if an 
amount is received from the issuer of a 
face-amount certificate as a loan under 
such a certificate purchased as part of 
a qualified trust or plan. 

(e) Penalties applicable to certain 
amounts received by owner-employees. 
(1) (i) The rules of this paragraph are 
applicable to amounts, to the extent in¬ 
cludible in gross income, received from 
a trust described in section 401(a) or 
under a plan described in section 403(a) 
by or on behalf of an individual who is 
or has been an owner-employee with re¬ 
spect to such plan or trust— 

( a ) Which are received before the 
owner-employee reaches the age 59*4 
years and which are attributable to con¬ 
tributions paid on behalf of such owner- 
employee (whether or not paid by him) 
while he was an owner-employee (see 
subdivision (ii) of this subparagraph), 

(b) Which are in excess of the bene¬ 
fits provided for such owner-employee 
under the plan formula (see subdivision 
(iii) of this subparagraph), or 

( c ) Which are received by reason of 
a distribution of the owner-employee’s 
entire interest under the provisions of 
section 401(e) (2) (E), relating to excess 
contributions on behalf of an owner- 
employee which are willfully made. 

(ii) The amounts referred to in sub¬ 
division (i) (a) of this subparagraph do 
not include— 

(a) Amounts received by reason of the 
owner-employee becoming disabled with¬ 
in the meaning of section 213(g) (3), or 

(b) Amounts received by the owner- 
employee in his capacity as a policy¬ 
holder of an annuity, endowment, or life 
insurance contract which are in the na¬ 
ture of a dividend or similar distribution. 

Amounts attributable to contributions 
paid on behalf of an owner-employee and 
which are paid to a person other than 
the owner-employee before the owner- 
employee dies or reaches the age 59 ^ 
shall be considered received by the own¬ 
er-employee for purposes of this para¬ 
graph. 

(iii) This paragraph applies to 
amounts described in subdivision (i) (b) 
of this subparagraph (relating to excess 
benefits) even though a portion of such 
amounts may be attributable to contribu¬ 
tions made on behalf of an individual 
while he was not an owner-employee and 
even though the amounts are received 
by his successor. However, these 
amounts do not include the portion of a 
distribution to which section 402(a)(2) 
or 403(a)(2) (relating to certain total 
distributions in one taxable year) ap¬ 
plies. 

(iv) (a) For purposes of subdivision 
(i) (a) of this subparagraph, the portion 


of any distribution or payment attribut¬ 
able to contributions on behalf of an 
employee-participant while he was an 
owner-employee includes the contribu¬ 
tions made on his behalf while he was 
an owner-employee and the increments 
in value attributable to such contribu¬ 
tions. 

( b ) The increments in value of an 
individual’s account may be allocated to 
contributions on his behalf while he was 
an owner-employee either by maintain¬ 
ing a separate account, or an accounting, 
which reflects the actual increment at¬ 
tributable to such contributions, or by 
the method described in (c) of this sub¬ 
division. 

(c) Where an individual is covered 
under the same plan both as an owner- 
employee and as a nonowner-employee, 
the portion of the increment in value of 
his interest attributable to contributions 
made on his behalf while he was an 
owner-employee may be determined by 
multiplying the total increment in value 
in his account by a fraction. The nu¬ 
merator of the fraction is the total con¬ 
tributions made on behalf of the indi¬ 
vidual as an owner-employee, weighted 
for the number of years that each con¬ 
tribution was in the plan. The denom¬ 
inator is the total contributions made 
on behalf of the individual, whether or 
not an owner-employee, weighted for 
the number of years each contribution 
was in the plan. The contributions are 
weighted for the number of years in the 
plan by multiplying each contribution by 
the number of years it was in the plan. 
For purposes of this computation, any 
forfeiture allocated to the account of the 
individual is treated as a contribution 
to the account made at the time so al¬ 
located. 

(d) The method described in (c) of 
this subdivision may be illustrated by the 
following example: 

Example. B was a member of the XYZ 
Partnership and a participant in the part¬ 
nership’s profit-sharing plan which was cre¬ 
ated in 1963. Until the end of 1967, B’s in¬ 
terest in the partnership was less than 10 
percent. On January 1. 1968, B obtained 
an interest in excess of 10 percent in the 
partnership and continued to participate in 
the profit-sharing plan until 1972. During 
1972, prior to the time he attained the age of 
59 y 2 years and during a time when he was 
not disabled, B withdrew his entire interest 
in the profit-sharing plan. At that time his 
interest was $15,000, $9,600 contributions and 
$5,400 increment attributable to the contri¬ 
butions. The portion of the increment at¬ 
tributable to contributions while B was an 
owner-employee is $667.80, determined as 
follows : 



A 

B 

C 



Number of 

Contribution 


Contri¬ 

years contri¬ 

weighted for 


bution 

bution was 

years in trust 



in trust— 

(AXB) 

1972... 

$1,000 

0 

0 

1971. 

800 

1 

800 

1970. 

1,200 

2 

2,400 

1969. 

600 

3 

1,800 

1968.*.. 

200 

4 

800 

1967. 

400 

5 

2,000 

1966... 

2,000 

6 

12,000 

1965. 

1,000 

7 

7,000 

1964. 

1,500 

8 

12,000 

1963. 

900 

l 

8,100 


$9,600 


46, SQt 


4 
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Total weighted contributions as owner-em¬ 
ployee (1968-1972)—5,800. 

Total weighted contributions—46,900. 

5,800 

$6 ’ 400 X 4^900 =$667 ‘ 80 

(2) (i) If the aggregate of the amounts 
to which this paragraph applies received 
by any person in his taxable year equals 
or exceeds $2,500, the tax with respect 
to such amount shall be the greater of— 

(a) The increase in tax attributable 
to the inclusion of the amounts so re¬ 
ceived in his gross income for the taxable 
year in which received, or 

(5) 110 percent of the aggregate in¬ 
crease in taxes, for such taxable year and 
the four immediately preceding taxable 
years, which would have resulted if such 
amounts* had been included in such per¬ 
son’s gross income ratably over such 
taxable years. However, if deductions 
were allowed under section 404 for con¬ 
tributions to the plan on behalf of the 
individual as an owner-employee for less 
than four prior taxable years (whether 
or not consecutive), the number of im¬ 
mediately preceding taxable years taken 
into account shall be the number of prior 
taxable years in which such deductions 
were allowed. 

(ii) If the aggregate of the amounts 
to which this paragraph applies received 
by any person in his taxable year is less 
than $2,500, the tax with respect to such 
amounts shall be 110 percent of the 
increase in tax which results from in¬ 
cluding such amounts in the person’s 
gross income for the taxable year in 
which received. 

(3) (i) For purposes of making the 
ratable inclusion computations of sub- 
paragraph (2) (i) of this paragraph, the 
taxable income of the recipient for each 
taxable year involved (notwithstanding 
section 63, relating to definition of tax¬ 
able income) shall be treated as being 
not less than the amount required to be 
treated as includible in the taxable year 
pursuant to the ratable inclusion. 

(ii) For purposes of subparagraph (2) 
(i) (a) and (ii) of this paragraph, the 
recipient’s taxable income (notwith¬ 
standing section 63, relating to definition 
of taxable income) shall be treated as 
being not less than the aggregate of the 
amounts to which this paragraph applies 
reduced by the deductions allowed the 
recipient for such taxable year under 
section 151 (relating to deductions for 
personal exemptions). 

(iii) In any case in which the applica¬ 
tion of subdivision (i) or (ii) of this 
subparagraph results in an increase in 
taxable income for any taxable year, the 
resulting increase in taxes imposed by 
section 1 or 3 for such taxable year shall 
be reduced by the credit against tax pro¬ 
vided by section 31 (tax withheld on 
wages), but shall not be reduced by any 
other credits against tax. 

(4) The application of the rules of 
subparagraphs (2) (i) and (3) of this 
paragraph may be illustrated by the 
following example: 

Example. B, a sole proprietor, established 
a qualified pension trust to which he made 
annual contributions for 10 years of 10 per¬ 
cent of his earned income. B withdrew his 
entire interest in the trust during a taxable 
year when he was 55 years old and not dis¬ 


abled and for which, without regard to the 
distribution, he had a net operating loss and 
for which he is allowed under section 151 a 
deduction for one personal exemption. The 
portion of the distribution includible in 
B’s gross income is $25,600. In addition, B 
had a net operating loss for the taxable 
year immediately preceding the taxable year 
in .which he received the distribution from 
the trusty The other three taxable years 
involved in the computation under subpara¬ 
graph (2) (i) of this paragraph were years 
of substantial income. For purposes of de¬ 
termining B’s increase in tax attributable to 
the receipt of the $25,600 (before the appli¬ 
cation of the provisions of subparagraph 

(2) (i)(b) of this paragraph), B’s taxable 
income for the year he received the $25,600 
is treated, under subparagraph (3) (ii) of 
this paragraph, as being $25,000 ($25,600 
minus $600). For purposes of determining 
whether 110 percent of the aggregate in¬ 
crease in taxes which would* have resulted 
if 20 percent of the amount of the with¬ 
drawal had been included in B’s gross in¬ 
come for the year of receipt and for each 
of the four preceding taxable years is greater 
(and thus is the amount of his increase in 
tax attributable to th’e receipt of the $25,600), 
B’s taxable income for the taxable year of 
receipt, and for the immediately preceding 
taxable year, is treated, under subparagraph 

(3) (i) of this paragraph, as being $5,120 
($25,600 divided by 5). 

§ 1.72—18 Treatment of certain total 
distributions with respect to self- 
employed individuals. 

(a) In general. The Self-Employed 
Individuals Tax Retirement Act of 1962 
permits self-employed individuals to be 
treated as employees for purposes of 
participation in pension, profit-sharing, 
and annuity plans described in sections 
401(a) and 403(a). In general, amounts 
received by a distributee or payee which 
are attributable to contributions made 
on behalf of a participant while he was 
self-employed are taxed in the same 
manner as amounts which are attribut¬ 
able to contributions made on behalf of 
a common-law employee. However, such 
amounts which are paid in one taxable 
year representing the total distributions 
payable to a distributee or payee with 
respect to an employee are not eligible 
for the capital gains treatment of sec¬ 
tion 402(a) (2) or 403(a) (2). This sec¬ 
tion sets forth the treatment of such 
distributions, except where such a dis¬ 
tribution is subject to the penalties of 
section 72(m) (5) and paragraph (e) of 
§ 1.72-17. 

(b) Distributions to which this section 
applies. (1) (i) Except as provided in 
subparagraphs (2) and (3) of this para¬ 
graph, this section applies to amounts 
distributed to a distributee in one taxable 
year of the distributee in the case of an 
employees’ trust described in section 401 
(a) which is exempt under section 501 (a), 
or to amounts paid to a payee in one 
taxable year of the payee in the case of 
an annuity plan described in section 403 
(a), which constitute the total distribu¬ 
tions payable, or the total amounts pay¬ 
able, to the distributee or payee with 
respect to an employee. 

(ii) For the total distributions or 
amounts payable to a distributee or 
payee to be considered paid within one 
taxable year of the distributee or payee 
for purposes of this section, all amounts 
to the credit of the employee-participant 


through the end of such taxable year 
which are payable to the distributee or 
payee must be distributed or paid within 
such taxable year. Thus, the provisions 
of this section are not applicable to a 
distribution or payment to a distributee • 
or payee if the trust or plan retains any 
amounts after the close of such taxable 
year which are payable to the same dis¬ 
tributee or payee even though the 
amounts retained may be attributable to 
contributions on behalf of the employee- 
participant while he was a common-law 
employee in the business with respect to 
which the plan was established. 

(iii) For purposes of this section, the 
total amounts payable to a distributee 
or the amounts to the credit of the em¬ 
ployee do not include United States Re¬ 
tirement Plan Bonds held by a trust to 
the credit of the employee. Thus, a dis¬ 
tribution to a distributee by a qualified 
trust may constitute a distribution to 
which this section applies even though 
the trust retains retirement plan bonds 
registered in the name of the employee 
on whose behalf the distribution is made 
which are to be distributed to the same 
distributee. Moreover, the proceeds of 
a retirement bond received as part of a 
distribution which constitutes the total 
distributions payable to the distributee 
are not entitled to the special tax treat¬ 
ment of this section. See section 405 
(d) and paragraph (a)(1) of § 1.405-3. 

(iv) If the amounts payable to a dis¬ 
tributee from a qualified trust with re¬ 
spect to an employee-participant in¬ 
cludes an annuity contract, such contract 
must be distributed along with all other 
amounts payable to the distributee in 
order to have a distribution to which 
this section applies. However, the pro¬ 
ceeds of an annuity contract received 
in a total distribution will not be entitled 
to the tax treatment of this section un¬ 
less the contract is surrendered in the 
taxable year of the distributee in which 
the total distribution was received. 

(v) In the case of a qualified annuity 
plan, the term “total amounts” means all 
annuities payable to a payee. If more 
than one annuity contract is received 
under the plan by a distributee, this sec¬ 
tion shall not apply to an amount re¬ 
ceived on surrender of any such contracts 
unless all contracts under the plan pay¬ 
able to the payee are surrendered within 
one taxable year of the payee. 

(vi) (a) The provisions of this section 
are applicable where the total amounts 
payable to a distributee or payee are 
paid within one taxable year of the dis¬ 
tributee or payee whether or not a por¬ 
tion of the employee-participant’s inter¬ 
est which is payable to another distribu¬ 
tee or payee is paid within the same tax¬ 
able year. However, a distributee or 
payee who, in prior taxable years re¬ 
ceived amounts (except amounts de¬ 
scribed in (b) of this subdivision) after 
the employee-participant ceases to be 
eligible for additional contributions to 
be made on his behalf, does not receive 
a distribution or payment to which this 
section applies, even though the total 
amount remaining to be paid to such 
distributee or payee with respect to such 
employee is paid within one taxable year. 
On the other hand, a distribution to a 
distributee or payee prior to the time 
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that the employee-participant ceases to 
be eligible for additional contributions 
on his behalf does not preclude the ap¬ 
plication of this section to a later distri¬ 
bution to the same distributee or payee. 

(b) The receipt of an amount which 
constitutes— 

( 1 ) A payment in the nature of a 
dividend or similar distribution to an 
individual in his capacity as a policy¬ 
holder of an annuity, endowment, or life 
insurance contract, or 

(2) A return of excess contributions 
which were not willfully made, 

does not prevent the application of this 
section to a total distribution even 
though the amount is received after the 
employee-participant ceases to be eligible 
for additional contributions and in a tax¬ 
able year other than the taxable year 
in which the total amount is received. 

(2) This section shall apply— 

(i) Only if the distribution or payment 
is made— 

(a) On account of the employee’s 
death at any time, 

(b) After the employee has attained 
the age 59 l /% years, or 

(c) After the employee has become 
disabled (within the meaning of section 
213(g)(3)); and 

(ii) Only to so much of the distribution 
or payment as is attributable to con¬ 
tributions made on behalf of an em¬ 
ployee while he was a self-employed in¬ 
dividual in the business with respect to 
which the plan was established. Any 
distribution or payment, or any portion 
thereof, which is not so attributable shall 
be subject to the rules of taxation which 
apply to any distribution or payment that 
is attributable to contributions on be¬ 
half of common-law employees. 

(3) This section shall not apply to— 

(i) Distributions or payments to 
which the penalty provisions of section 
72(m)(5) and paragraph (e) of §1.72- 
17 apply, 

(ii) Distributions of payments from a 
trust or plan made to or on behalf of an 
individual prior to the time such individ¬ 
ual ceases to be eligible for additional 
contributions (except the contribution 
attributable to the last year of service) 
to be made to the trust or plan on his 
behalf as a self-employed individual, and 

(iii) Distributions or payments made 
to the employee from a plan or trust un¬ 
less contributions which were allowed 
as a deduction under section 404 have 
been made on behalf of such employee 
as a self-employed individual under such 
trust or plan for 5 or more taxable years 
(whether or not consecutive) prior to the 
taxable year in which such distributions 
or Payments are made. Distributions or 
Payments to which this section does not 
apply by reason of this subdivision are 
taxed as otherwise provided in section 
72 (except that section 72(e)(3) is not 
applicable). 

(4) The portion of any distribution 
or Payment attributable to contributions 

behalf of an employee-participant 
while he was self-employed includes the 
contributions made on his behalf while 
he was self-employed and the incre- 
j^hts in value attributable to such con¬ 
tributions. Where the amounts to the 
ci edit of an employee-participant in¬ 


clude amounts attributable to contri¬ 
butions on his behalf while he was a 
self-employed individual and amounts 
attributable to contributions on his be¬ 
half while he was a common-law em¬ 
ployee, the increment in value attrib¬ 
utable to the employee-participant’s 
interest shall be allocated to the contri¬ 
butions on his behalf while he was self- 
employed either by maintaining a sepa¬ 
rate account, or an accounting, which 
reflects the actual increment attributable 
to such contributions, or by the method 
described in paragraph (e) (1) (iv) (c) of 
§ 1.72-17. However, if the latter method 
is used, the numerator of the fraction is 
the total contributions made on behalf 
of the individual as a self-employed in¬ 
dividual, weighted for the number of 
years that each contribution was in 
the plan. 

(c) Amounts includible in gross in¬ 
come. (1) Where a total distribution 
or payment to which this section applies 
is made to one distributee or payee and 
includes the total amount remaining to 
the credit of the employee-participant 
on whose behalf the distribution or pay¬ 
ment was made, the distributee or payee 
shall include in gross income an amount 
equal to the portion of the distribution 
or payment which exceeds the employee- 
participant’s investment in the contract. 
For purposes of this paragraph, the in¬ 
vestment in the contract shall be reduced 
by any amounts previously received from 
the plan or trust by or on behalf of the 
employee-participant which were ex¬ 
cludable from gross income as a return 
of the investment in the contract. 

(2) In the case of a distribution to 
which this section applies and which is 
made to more than one distributee or 
payee, each element of the amounts to 
the credit of an employee-participant 
shall be allocated among the several dis¬ 
tributees or payees on the basis of the 
ratio of the value of the distributee’s 
or payee’s distribution or payment to 
the total amount to the credit of the 
employee-participant. The elements to 
be so allocated include the investment in 
the contract, the increments in valtie, 
and the portion of the amounts to the 
credit of the employee-participant which 
is attributable to the contributions on 
behalf of the employee-participant while 
he was a self-employed individual. 

(d) Computation of tax. (1) The tax 
attributable to the amounts to which this 
section applies for the taxable year in 
which such amounts are received is the 
greater of— 

(i) 5 times the increase in tax which 
would result from the inclusion in gross 
income of the recipient of 20 percent 
of so much of the amount so received as 
is includible in gross income, or 

(ii) 5 times the increase which would 
result if the taxable income of the re¬ 
cipient for such taxable year equaled 20 
percent of the excess of the aggregate 
of the amounts so received and includible 
in gross income over the amount of the 
deductions allowed the recipient for such 
taxable year under section 151 (relating 
to deduction for personal exemptions). 

In any case in which the application of 
subdivision (ii) of this subparagraph re¬ 
sults in an increase in taxable income 


for any taxable year, the resulting in¬ 
crease in taxes imposed by section 1 or 
3 for such taxable year shall be reduced 
by the credit against tax provided by 
section 31 (tax withheld on wages), but 
shall not be reduced by any other credits 
against tax. 

(2) The application of the rules of 
this paragraph may be illustrated by the 
following example: 

Example. B, a sole proprietor, established 
a qualified pension trust to which he made 
annual contributions for 10 years of 10 per¬ 
cent of his earned income. B withdrew his 
entire interest in the trust during a taxable 
year for which, without regard to the dis¬ 
tribution, he had a net operating loss and 
for which he is allowed under section 151 
a deduction for one personal exemption. 
At the time of the withdrawal, B was 64 years 
old. The amount of the distribution that 
is includible in his gross income is $25,600. 
Because of B's net operating loss, the tax 
attributable to the distribution is determined 
under the rule of subparagraph (1) (ii) of 
this paragraph. For purposes of determin¬ 
ing the tax attributable to the $26,600, B’s 
taxable income for the taxable year in which 
he received such amount is treated, under 
subparagraph (1) (ii) of this paragraph, as 
being 20 percent of $25,000 ($25,600 minus 
$600 (the deduction allowed for his per¬ 
sonal exemptions)). Thus, under subpar¬ 
agraph (1) of this paragraph, the tax at¬ 
tributable to the $25,600 would be 5 times 
the increase which would result if the tax¬ 
able income of B for the taxable year he 
received such amount equaled $5,000. B 
has had no amounts withheld from wages 
and thus is not entitled to reduce the in¬ 
crease in taxes by the credit against tax pro¬ 
vided in section 31 and may not reduce the 
increase in taxes by any other credits against 
tax. 

Par. 7. There is inserted immediately 
before § 1.402(a) the following new sec¬ 
tion: 

§ 1.401—13 Excess contributions on be¬ 
half of owner-employees. 

(a) Introduction. (1) The provisions 
of this section prescribe the rules re¬ 
lating to the treatment of excess con¬ 
tributions made under a qualified pen¬ 
sion, annuity, or profit-sharing plan on 
behalf of a self-employed individual who 
is an owner-employee (as defined in 
paragraph (d) of §1.401-10). Para¬ 
graph (b) of this section defines the 
term “excess contribution”. Paragraph 
(c) of this section describes an exception 
to the definition of an excess contribu¬ 
tion in the case of contributions which 
are applied to pay premiums oh certain 
annuity, endowment, or life insurance 
contracts. Paragraph (d) of this sec¬ 
tion describes the effect of making an 
excess contribution which is not deter¬ 
mined to have been willfully made, and 
paragraph (e) of this section describes 
the effect of making an excess contribu¬ 
tion which is determined to have been 
willfully made. 

(2) Under section 401(c)(1), certain 
self-employed individuals are treated as 
employees for purposes of section 401. 
In addition, under section 401(c)(4), a 
proprietor is treated as his own em¬ 
ployer, and the partnership is treated 
as the employer of the partners. Under 
section 404, certain contributions on be¬ 
half of a self-employed individual are 
treated as deductible and taken into 
consideration in determining the amount 
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allowed as a deduction under section 404 

(a). Such contributions are treated 
under section 401 and the regulations 
thereunder as employer contributions on 
behalf of the self-employed individual. 
However, in some cases, additional con¬ 
tributions may be made on behalf of a 
self-employed individual. Such con¬ 
tributions are not taken into considera¬ 
tion in determining the amount deduct¬ 
ible under section 404 and are not taken 
into consideration in computing the 
amount allowed as a deduction under 
section 404(a). For purposes of section 
401 and the regulations thereunder, such 
contributions are treated as employee 
contributions by the self-employed in¬ 
dividual. If a self-employed individual 
is an owner-employee within the mean¬ 
ing of section 401(c) (3) and paragraph 

(d) of § 1.401-10, then this section pre¬ 
scribes the rules applicable if contribu¬ 
tions are made in excess of those per¬ 
mitted to be made under section 401. 

(b) Excess contributions defined. (1) 

(i) Except as provided in paragraph 

(c) relating to contributions which are 
applied to pay premiums on certain an¬ 
nuity, endowment, or life insurance con¬ 
tracts, an excess contribution is any 
amount described in subparagraphs (2) 
through (4) of this paragraph. 

(ii) For purposes of determining if 
the amount of any contribution made 
under the plan on behalf of an owner- 
employee is an excess contribution, the 
amount of any contribution made under 
the plan which is allocable to the pur¬ 
chase of life, accident, health, or other 
insurance is not taken into account. The 
amount of any contribution which is al¬ 
locable to the cost of insurance protec¬ 
tion is determined in accordance with 
the provisions of paragraph (f) of § 1.404 

(e) -l and paragraph (b) of § 1.72-16. 

(2) (i) In the case of a taxable year 

of the plan for which employer contribu¬ 
tions are made on behalf of only owner- 
employees, an excess contribution is the 
amount of any contribution for such 
taxable year on behalf of such owner- 
employee which is not deductible under 
section 404 (determined without regard 
to section 404(a) (10)). This rule ap¬ 
plies irrespective of whether the plan 
provides for contributions on behalf of 
common-law employees, or self-em¬ 
ployed individuals who are not owner- 
employees, when such employees or in¬ 
dividuals become eligible for coverage 
under the plan, and irrespective of 
whether contributions are in fact made 
for such employees or such individuals 
for other taxable years of the plan. 

(ii) In the case of a taxable year of 
the plan for which employer contribu¬ 
tions are made on behalf of both owner- 
employees and either common-law em¬ 
ployees or self-employed individuals 
who are not owner-employees, an excess 
contribution is the amount of any em¬ 
ployer contribution on behalf of any 
owner-employee for such taxable year 
which exceeds the amount deductible 
under section 404 (determined without 
regard to section 404(a) (10)) unless 
such amount may be treated as an em¬ 
ployee contribution under the plan in 
accordance with the rules of paragraph 

(d) (3) of § 1.401-11 and is a permissible 
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employee contribution under subpara¬ 
graph (3) of this paragraph. 

(3) (i) In the case of a taxable year of 
the plan for which employer contribu¬ 
tions are made on behalf of both an 
owner-employee and either common-law 
employees or self-employed individuals 
who are not owner-employees, employee 
contributions on behalf of an owner- 
employee may be made for such taxable 
year of the plan. However, the amount 
of such contributions, if any, which is 
described in subdivisions (ii), (iii), or 
(iv) of this subparagraph is an excess 
contribution. 

(ii) An excess contribution is the 
amount of any employee contribution 
made on behalf of any owner-employee 
during a taxable year of the plan at a 
rate in excess of the rate of contribu¬ 
tions which may be made as employee 
contributions by common-law employees, 
or by self-employed individuals who are 
not owner-employees, during such tax¬ 
able year of the plan. 

(iii) An excess contribution is the 
amount of any employee contribution 
made on behalf of an owner-employee 
which exceeds the lesser of $2,500 or 10 
percent of the earned income (as defined 
in paragraph (c) of § 1.401-10) of such 
owner-employee for his taxable year in 
which such contributions are made. 

(iv) In the case of a taxable year of 
an owner-employee in which contribu¬ 
tions are made on behalf of such owner- 
employee under more than one plan, an 
excess contribution is the amount of any 
employee contribution made on behalf 
of such owner-employee under all such 
plans during such taxable year which 
exceeds $2,500. If such an excess con¬ 
tribution is made, the amount of the 
excess contribution made on behalf of 
the owner-employee with respect to any 
one of such plans is the amount by which 
the employee contribution on his be¬ 
half under such plan for the year ex¬ 
ceeds an amount which bears the same 
ratio to $2,500 as the earned income of 
the owner-employee derived from the 
trade or business with respect to which 
the plan is established bears to his earned 
income derived from the trades or busi¬ 
nesses with respect to which all such 
plans are established. 

(4) An excess contribution is the 
amount of any contribution on behalf 
of an owner-employee for any taxable 
year of the plan with respect to which 
the plan is treated, under section 401(e) 

(2), as not meeting the requirements of 
section 401(d) with respect to such 
owner-employee. 

(c) Contributions for premiums on cer¬ 
tain annuity, endowment, or life insur¬ 
ance contracts. (l)'The term “excess 
contribution” does not include the 
amount of any employer contributions on 
behalf of an owner-employee which, 
under the provisions of the plan, is ex¬ 
pressly required to be applied (either 
directly or through a trustee) to pay the 
premiums or other consideration for one 
or more annuity, endowment, or life in¬ 
surance contracts, if— 

(i) The employer contributions so ap¬ 
plied meet the requirements of subpara¬ 
graphs (2) through (4) of this para¬ 
graph, and 


(ii) The total employer contributions 
required to be applied annually to pay 
premiums on behalf of any owner-em¬ 
ployee for contracts described in this 
paragraph do not exceed $2,500. For 
purposes of computing such $2,500 limit, 
the total employer contributions includes 
amounts which are allocable to the pur¬ 
chase of life, accident, health, or other 
insurance. 

(2) (i) The employer contributions 
must be paid under a plan which satisfies 
all the requirements for qualification. 
Accordingly, for example, contributions 
can be paid under the plan for life in¬ 
surance protection only to the extent 
otherwise permitted under sections 401 
through 404 and the regulations there¬ 
under. However, certain of the require¬ 
ments for qualification are modified with 
respect to a plan described in this para¬ 
graph (see section 401 (a) (10) (A) (ii) 
and (d)(5)). 

(ii) A plan described in this para¬ 
graph is not disqualified merely because 
a contribution is made on behalf of an 
owner-employee by his employer during 
a taxable year of the employer for which 
the owner-employee has no earned in¬ 
come. On the other hand, a plan will 
fail to qualify if a contribution is made 
on behalf of an owner-employee which 
results in the discrimination prohibited 
by section 401(a) (4) as modified by sec¬ 
tion 401(a) (10) (A) (ii) (see paragraph 

(f) (3) of § 1.401-12). 

(3) The employer contributions must 
be applied to pay premiums or other 
consideration for a contract issued on the 
life of the owner-employee. For pur¬ 
poses of this subparagraph, a contract is 
not issued on the life of an owner-em¬ 
ployee unless all the proceeds which are, 
or may become, payable under the con¬ 
tract are payable directly, or through a 
trustee of a trust described in section 
401(a) and exempt from tax under sec¬ 
tion 501(a), to the owner-employee or to 
the beneficiary named in the contract or 
under the plan. Accordingly, for ex¬ 
ample, a non transfer able face-amount 
certificate (as defined in section 401(g) 
and the regulations thereunder) is con¬ 
sidered an annuity on the life of the 
owner-employee if the proceeds of such 
contract are payable only to the owner- 
employee or his beneficiary. 

(4) (i) For any taxable year of the 
employer, the amount of contributions 
by the employer on behalf of the owner- 
employee which is applied to pay pre¬ 
miums under the contracts described in 
this paragraph must not exceed the 
average of the amounts deductible un¬ 
der section 404 (determined without re¬ 
gard to section 404(a) (10)) by such em¬ 
ployer on behalf of such owner-employee 
for the most recent three taxable years 
of the employer (ending prior to the 
date the latest contract was entered into 
or modified to provide additional bene¬ 
fits), in which the owner-employee de¬ 
rived earned income from the trade or 
business with respect to which the plan 
is established. However, if such owner- 
employee has not derived earned income 
for at least three taxable years precea- 
ing such date, then, in determining tne 
“average of the amounts deductible , 
only so many of such taxable years as 
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such owner-employee was engaged in 
such trade or business and derived 
earned income therefrom are taken into 
account. 

(ii) For the purpose of making the 
computation described in subdivision (i) 
of this subparagraph, the taxable years 
taken into account include those years 
in which the individual derived earned 
income from the trade or business but 
was not an owner-employee with respect 
to such trade or business. Furthermore, 
taxable years of the employer preceding 
the taxable year in which a qualified plan 
is established are taken into account. 
If such taxable years began prior to 
January 1, 1963, the amount deductible 
is determined as if section 404 included 
section 404 (a) (8), (9), (10), and (e). 

(5) The amount of any employer con¬ 
tribution which is not deductible but 
which is not treated as an excess con¬ 
tribution because of the provisions of 
this paragraph shall be taken into ac¬ 
count as an employee contribution made 
on behalf of the owner-employee during 
the owner-employee’s taxable year with, 
or within which, the taxable year of the 
person treated as his employer under sec¬ 
tion 401(c) (4) ends. However, such con¬ 
tribution is only treated as an employee 
contribution made on behalf of the 
owner-employee for the purpose of de¬ 
termining whether any other employee 
contribution made on behalf of the 
owner-employee during such period is an 
excess contribution described in para¬ 
graph (b) (3) of this section. 

(d) Effect of an excess contribution 
which is not willfully made. (1) If an 
excess contribution (as defined in para¬ 
graph (b) of this section) is made on 
behalf of an owner-employee, and if such 
contribution is not willfully made, then 
the provisions of this paragraph describe 
the effect of such an excess contribution. 
However, if the excess contribution made 
on behalf of an owner-employee is de¬ 
termined to have been willfully made, 
then the provisions of paragraph (e) of 
this section are applicable to such con¬ 
tribution. 

(2) (i) This paragraph does not apply 
to an excess contribution if the net 
amount of such excess contribution (as 
defined in subparagraph (4) of this para¬ 
graph) and the net income attributable 
to such amount are repaid to the owner- 
employee on whose behalf the excess 
contribution was made at any time be¬ 
fore the end of six months beginning 
on the day on which the district di¬ 
rector sends notice (by certified or regis¬ 
tered mail) of the amount of the excess 
contribution to the trust, insurance com¬ 
pany, or other person to whom such ex¬ 
cess contribution was paid. The net 
income attributable to the net amount of 
the excess contribution is the aggregate 
of the amounts of net income attribut- 
a ble to the net amount of the excess 
contribution for each year of the plan 
beginning with the taxable year of the 
Plan within which the excess contribu¬ 
tion is made and ending with the close of 
the taxable year of the plan immediately 
Preceding the taxable year of the plan 
m which the net amount of the excess 
contribution is repaid. The amount of 
income attributable to the net 


amount of the excess contribution for 
each year is the amount of net income 
earned under the plan during the year 
which is allocated in a reasonable man¬ 
ner to the net amount of the excess con¬ 
tribution. For example, the amount of 
net income earned under the plan for 
the year which is attributable to the net 
amount of an excess contribution can be 
computed as the amount which bears 
the same ratio to the amount of the “net 
income attributable to the interest of 
the owner-employee under the plan” for 
such taxable year (determined in accord¬ 
ance with the provisions of subpara¬ 
graph (5) (ii) of this paragraph) as the 
net amount of the excess contribution 
bears to the aggregate amount standing 
to the account of the owner-employee at 
the end of that year (including the net 
amount of any excess contribution). 

(ii) The notice described in subdivi¬ 
sion (i) of this subparagraph shall not 
be mailed prior to the time that the 
amount of the tax under chapter 1 of 
the Code of the owner-employee to whom 
the excess contribution is to be repaid 
has been finally determined for his tax¬ 
able year in which such excess contri¬ 
bution was made. For purposes of this 
subdivision, a final determination of the 
amount of tax liability of the owner- 
employee includes— 

(a) A decision by the Tax Court of 
the United States, or a judgment, decree, 
or other order by any court of competent 
jurisdiction, which has become final; 

(b) A closing agreement authorized 
by section 7121; or 

(c) The expiration of the period of 
limitation on suits by the taxpayer for 
refund, unless suit is instituted prior to 
the expiration of such period. 

(iii) For purposes of this subpara¬ 
graph, an amount is treated as repaid to 
an owner-employee if an adequate ad¬ 
justment is made to the account of the 
owner-employee. An adequate adjust¬ 
ment is made to the account of an 
owner-employee, for example, if the 
amount of the excess contribution (with¬ 
out any reduction for any loading or 
other administrative charge) and the net 
income attributable to such amount is 
taken into account as a contribution 
under the plan for the current year. In 
such a case, the gross income of the 
owner-employee for his taxable year in 
which such adjustment is made includes 
the amount of the net income attribut¬ 
able to the excess contribution. 

(iv) If the net amount of the excess 
contribution and the net income attribut¬ 
able thereto is repaid, within the period 
described in subdivision (i) of this sub- 
paragraph, to the owner-employee on 
whose behalf such contribution was 
made, then the net income attributable 
to the excess Contribution is, pursuant 
to section 61(a), includible in the gross 
income of the owner-employee for his 
taxable year in which such amount is 
distributed, or made available, to him. 
However, such amount is not a distribu¬ 
tion to which section 402 or 403 and sec¬ 
tion 72 apply (see subparagraph (6) of 
this paragraph). 

(3) (i) If the net amount of any ex¬ 
cess contribution (as defined in sub- 
paragraph (4) of this paragraph) and 


the net income attributable to that ex¬ 
cess contribution are not repaid to the 
owner-employee on whose behalf the 
excess contribution was made before the 
end. of the six-month period described 
in subparagraph (2) (i) of this para¬ 
graph, the plan under which the excess 
contribution has been made is consid¬ 
ered, for purposes of section 404, as not 
satisfying the requirements for qualifi¬ 
cation with respect to such owner- 
employee for all taxable years of the 
plan described in subdivision (ii) of this 
subparagraph. However, such disquali¬ 
fication only applies to the interest of 
the owner-employee on whose behalf an 
excess contribution has been made and 
does not disqualify the plan with respect 
to the other participants thereunder. 

(ii) The taxable years referred to in 
subdivision (i) of this subparagraph in¬ 
clude the taxable year of the plan within 
which the excess contribution is made 
and each succeeding taxable year of the 
plan until the beginning of the taxable 
year of the plan in which the trust, in¬ 
surance company, or other person to 
whom such excess contribution was paid 
repays to such owner-employee— 

(a) The net amount of the excess 
contribution, and 

(b) The amount of income attribut¬ 
able to his interest under the plan 
which is includible in his gross income 
for any taxable year by reason of the 
provisions of subparagraph (5) of this 
paragraph. 

(4) For purposes of this paragraph, 
the net amount of an excess contribu¬ 
tion is the amount of such excess con¬ 
tribution, as defined in paragraph (b) 
of this section, reduced by the amount of 
any loading charge or other adminis¬ 
trative charge ratably allocable to such 
excess contribution. 

(5) (i) If a plan is considered as not 
meeting the requirements for qualifica¬ 
tion with respect to an owner-employee 
by reason of the provisions of subpara¬ 
graph (3) of this paragraph for any 
taxable year of the plan, such owner- 
employee’s gross income for any of his 
taxable years with or within which such 
taxable year of the plan ends shall, for 
purposes of chapter 1 of the Code, in¬ 
clude the portion of the net income 
earned under the plan for such taxable 
year of the plan which is attributable 
to the interest of the owner-employee 
under the plan. 

(ii) For purposes of this subpara¬ 
graph, the term “net income” means 
the net income earned under the plan 
determined in accordance with generally 
accepted accounting principles consist¬ 
ently applied, and the “net income at¬ 
tributable to the interest of the owner- 
employee under the plan” is the amount 
which bears the same ratio to the aggre¬ 
gate amount of net income earned under 
the plan for the taxable year of the plan 
as the amount standing to the account 
of the owner-employee at the end of 
that year (including the amount of any 
excess contribution which is credited to 
his account) bears to the aggregate 
amount of all funds under the plan for 
all employees at the end of that year 
(including the aggregate amount of ex¬ 
cess contributions credited to the ac- 
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counts of all owner-employees for that 
year). 

(iii) The provisions of this subpara¬ 
graph may be illustrated by the follow¬ 
ing example: 

Example. A is an owner-employee cov¬ 
ered under the X Employees’ Pension Trust 
who files his return on the basis of a calen¬ 
dar year. An excess contribution was made 
on behalf of A during the plan year begin¬ 
ning on January 1, 1966. The net amount 
of the excess contribution and the net in¬ 
come attributable thereto was not repaid 
to A before the end of the six-month period 
described in subparagraph (2) (i) of this 
paragraph. Accordingly, the net income 
earned under the plan during 1966 which 
is attributable to A’s interest is to be in¬ 
cluded in his gross income for 1966. As¬ 
sume that the trust which forms a part 
of the pension plan of the X Company also 
files its returns on a calendar year basis, 
and that during 1966 the trust had a gross 
income of $4,000 (including a long-term 
capital gain of $2,500) and expenses of $500. 
Assume, further, that the amount standing 
to A’s account on December 31, 1966 (in¬ 
cluding the amount of the excess contribu¬ 
tion), was $20,000, and that on that date 
the amount funded under the plan for all 
employees (including A) is $140,000. Then 
the net income of the trust for 1966 is 
$3,500 ($4,000 —$500). The net income at¬ 
tributable to the interest of A under the 
plan is $500 (the amount which bears the 
same ratio to $3,500 as $20,000 bears to 
$140,000). Accordingly, $500 is included in 
A’s gross income in accordance with the 
provisions of section 401(e)(2)(B) as the 
“net income attributable to the interest of 
the owner-employee under the plan”. 

(6) The provisions of section 402 or 
403 and section 72 do not apply to any 
amount distributed, or made available, to 
an owner-employee which is described in 
this paragraph. Accordingly, for ex¬ 
ample, the provisions of section 72 (m) 
(5) (A) (i), relating to amounts subject 
to the penalty tax imposed by section 
72 (m), do not apply to the amount of 
the net income attributable to the inter¬ 
est of an owner-employee (as defined in 
subparagraph (5) (ii) of this paragraph) 
which is includible in his gross income. 
Furthermore, in such a case, the pro¬ 
visions of section 401(d)(5)(C) do not 
apply to such amount. 

(7) Certain adjustments will be re¬ 
quired with respect to the interest of an 
owner-employee after any amount pre¬ 
viously allocated to his account has been 
returned to him pursuant to the provi¬ 
sions of this paragraph. For example, if 
the determination of whether life in¬ 
surance benefits provided under the plan 
are incidental is made, in part, with re¬ 
gard to the contributions allocated to 
the accounts of the participants covered 
under the plan, an adjustment may have 
to be made with respect to the life in¬ 
surance purchased under the plan for 
any owner-employee after any amount 
previously allocated to his account has 
been repaid to him. Furthermore, if, 
for example, an owner-employee has re¬ 
ceived annuity payments which were 
taxable under the exclusion ratio rule of 
section 72, and if such exclusion ratio 
took into account any amount credited 
to the account of the owner-employee 
which is subsequently repaid to him. 
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then such exclusion ratio must be re¬ 
computed after the adjustment in such 
owner-employee’s account has taken 
place. 

(8) Notwithstanding any other pro¬ 
vision of law, in any case in which the 
plan is treated as not satisfying the re¬ 
quirements for qualification with respect 
to any owner-employee by reason of 
the provisions of section 401(e), the pe¬ 
riod for assessing, with respect to such 
owner-employee, any deficiency arising 
by reason of— 

(i) The disallowance of any deduc¬ 
tion under section 404 by reason of the 
provisions of subparagraph (3) of this 
paragraph, or 

(ii) The inclusion of amounts in the 
gross income of the owner-employee by 
reason of the provisions of subparagraph 
(5) of this paragraph, 

shall not expire prior to 18 months after 
the day the district director mails the 
notice with respect to the excess con¬ 
tribution (described in subparagraph 

(2) (i) of this paragraph) which gives 
rise to such disallowance or inclusion. 
Thus, for example, notwithstanding the 
provisions of section 6212(c) (relating 
to the restriction on the determination of 
additional deficiencies), if, after a final 
determination by the Tax Court of the 
income tax liability of an owner-em¬ 
ployee for a taxable year in which an ex¬ 
cess contribution was made, the amount 
of such excess contribution and the net 
income attributable thereto is not paid 
to the owner-employee before the end of 
the six-month period described in sub- 
paragraph (2) (i) of this paragraph, an 
additional deficiency assessment may be 
made for such taxable year with respect 
to such excess contribution. 

(e) Effect of an excess contribution 
which is determined to have been will¬ 
fully made. If an excess contribution 
(as defined in paragraph (b) of this 
section) on behalf of an owner-employee 
is determined to have been willfully 
made, then— 

(1) Only the provisions of this para¬ 
graph apply to such contribution: 

(2) There shall be distributed to the 
owner-employee on whose behalf such 
contribution was willfully made his en¬ 
tire interest in all plans in which he is a 
participant as an owner-employee; 

(3) The amount distributed under each 
such plan is an amount to which section 
72 does apply (see section 72(m) (5) (A) 

(iii)); and 

(4) For purposes of section 404, no 
plan in which such individual is covered 
as an owner-employee shall be con¬ 
sidered as meeting the requirements for 
qualification with respect to such owner- 
employee for any taxable year of the 
plan beginning with or within the cal¬ 
endar year in which it is determined that 
the excess contribution has been will¬ 
fully made and with or within the five 
calendar years following such year. 

Par. 8. Section 1.402(a) is amended by 
revising section 402(a) (2) and by adding 
a historical note. These amended and 
added provisions read as follows: 


§ 1.402(a) Statutory provisions; tax¬ 
ability of beneficiary of employees’ 
trust; exempt trust. 

Sec. 402. Taxability of beneficiary of em¬ 
ployees' trust —(a) Taxability of beneficiary 
of exempt trust. * * * 

(2) Capital gains treatment for certain 
distributions. In the case of an employees’ 
trust described in section 401(a), which is 
exempt from tax under section 501(a), if the 
total distributions payable with respect to 
any employee are paid to the distributee 
within 1 taxable year of the distributee on 
account of the employee’s death or other 
separation from the service, or on account 
of the death of the employee after his sepa¬ 
ration from the service, the amount of such 
distribution, to the extent exceeding the 
amounts contributed by the employee (de¬ 
termined by applying section 72(f)), which 
employee contributions shall be reduced by 
any amounts theretofore distributed to him 
which were not includible in gross income, 
shall be considered a gain from the sale or 
exchange of a capital asset held for more 
than 6 months. Where such total distribu¬ 
tions include securities of the employer cor¬ 
poration, there shall be excluded from such 
excess the net unrealized appreciation at¬ 
tributable to that part of the total distribu¬ 
tions which consists of the securities of the 
employer corporation so distributed. The 
amount of such net unrealized appreciation 
and the resulting adjustments to basis of 
the securities of the employer corporation 
so distributed shall be determined in accord¬ 
ance with regulations prescribed by the sec¬ 
retary or his delegate. This paragraph shall 
not apply to distributions paid to any dis¬ 
tributee to the extent such distributions are 
attributable to contributions made on behalf 
of the employee while he was an employee 
within the meaning of section 401(c) (1). 
***** 
[Sec. 402(a) as amended by sec. 4(c), Self- 
Employed Individuals Tax Retirement Act 
1962 (76 Stat. 825)] 

Par. 9. Section 1.402(a)-l is amended 
by revising paragraph (a) (2), (3), (4), 
and (5), by adding new subdivisions (vi) 
and (vii) at the end of paragraph (a) 
(6), and by adding paragraph (a) (7) 
and (8). These amended and added 
provisions read as follows: 

§ 1.402(a)-! Taxability of beneficiary 
under a trust which meets the re¬ 
quirements of section 401 (a). 

. (a) In general. * * * 

(2) If a trust described in section 401 
(a) and exempt under section 501(a) 
purchases an annuity contract for an 
employee and distributes it to the em¬ 
ployee in a year for which the trust is 
exempt, the contract containing a cash 
surrender value which may be available 
to an employee by surrendering the con¬ 
tract, such cash surrender value will not 
be considered income to the employee un¬ 
less and until the contract is surrenderee 
For the rule as to nontransferability ot 
annuity contracts issued after 1962, see 
paragraph (b) (2) of § 1.401-9. If, how¬ 
ever, the contract distributed by such 
exempt trust is a retirement income, 
endowment, or other life insurance con¬ 
tract and is distributed after October 2o. 
1956, the entire cash value of such con¬ 
tract at the time of distribution mus 
be included in the distributee’s income 
in accordance with the provisions of sec¬ 
tion 402(a), except to the extent thai, 
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within 60 days after the distribution of 
such contract, all or any portion of such 
value is irrevocably converted into a con¬ 
tract under which no part of any pro¬ 
ceeds payable on death at any time would 
be excludable under section 101(a) (re¬ 
lating to life insurance proceeds). If 
the contract distributed by such trust 
is a transferable annuity contract issued 
after 1962, or a retirement income, 
endowment, or other life insurance 
contract which is distributed after 1962 
(whether or not transferable), then not¬ 
withstanding the preceding sentence the 
entire cash value of the contract is in¬ 
cludible in the distributee’s gross income, 
unless within such 60 days such contract 
is also made nontransferable. 

(3) For the rules applicable to pre¬ 
miums paid by a trust described in sec¬ 
tion 401(a) and exempt under section 
501(a) for the purchase of retirement 
income, endowment, or other contracts 
providing life insurance protection pay¬ 
able upon the death of the employee- 
participant, see paragraph (b) of § 1.72- 
16. 

(4) For the rules applicable to the 
amounts payable by reason of the death 
of an employee under a contract provid¬ 
ing life insurance protection, or an an¬ 
nuity contract, purchased by a trust de¬ 
scribed in section 401(a) and exempt 
under section 501(a), see paragraph (c) 
of § 1.72-16. 

(5) If pension or annuity payments 
or other benefits are paid or made avail¬ 
able to the beneficiary of a deceased em¬ 
ployee or a deceased retired employee by 
a trust described in section 401(a) which 
is exempt under section 501(a), such 
amounts are taxable in accordance with 
the rules of section 402(a) and this sec¬ 
tion. In case such amounts are taxable 
under section 72, the “investment in the 
contract” shall be determined by ref¬ 
erence to the amount contributed by the 
employee and by applying the applicable 
niles of sections 72 and 101(b)(2)(D). 
In case the amounts paid to, or includible 
m the gross income of, the beneficiaries 
of the deceased employee or deceased 
retired employee constitute a distribution 
to which subparagraph (6) nf this para¬ 
graph is applicable, the extent to which 
the distribution is taxable is determined 
by reference to the contributions of the 
employee, by reference to any prior dis¬ 
tributions which were excludable from 
gross income as a return of employee 
contributions, and by applying the ap¬ 
plicable rules of sections 72 and 101(b). 

( 6 ) * * ♦ 

(vi) The term “total distributions 
Payable” does not include United States 
Retirement Plan Bonds held by a trust 
v?, , e credit of an employee. Thus, a 
ribution by a qualified trust may con¬ 
stitute a total distributions payable with 
respect to an employee even though the 
pust retains retirement plan bonds reg- 
istered in the name of such employee, 
similarly, the proceeds of a retirement 
Plan bond received as a part of the total 
mount to the credit of an employee 
11 not be entitled to capital gains treat- 
ment See section 405(e) and paragraph 
<a)(4) of § 1.405-3. 

urwi? For P 111 ^ 0868 of determining 
whether the total distributions payable 


to an employee have been distributed 
within one taxable year, the term “total 
distributions payable” includes amounts 
held by a trust to the credit of an em¬ 
ployee which are attributable to con¬ 
tributions on behalf of the employee 
while he was a self-employed individual 
in the business with respect to which the 
plan was established. Thus, a distribu¬ 
tion by a qualified trust is not a total 
distributions payable with respect to an 
employee if the trust retains amounts 
which are so attributable. 

(7) The capital gains treatment pro¬ 
vided by section 402(a) (2) and subpara¬ 
graph (6) of this paragraph is not 
applicable to distributions paid to a dis¬ 
tributee to the extent such distributions 
are attributable to contributions made 
on behalf of an employee while he was 
a self-employed individual in the busi¬ 
ness with respect to which the plan was 
established. For the taxation of such 
amounts, see § 1.72-18. For the rules 
for determining the amount attributa¬ 
ble to contributions on behalf of an em¬ 
ployee while he was self-employed, see 
paragraphs (b) (4) and (c) (2) of such 
section. 

(8) For purposes of this section, the 
term “employee” includes a self-em¬ 
ployed individual who is treated as an 
employee under section 401(c)(1), and 
paragraph (b) of § 1.401-10, and the 
term “employer” means the person 
treated as the employer of such indi¬ 
vidual under section 401(c) (4). 

Par. 10. Section 1.403(a) is amended 
by revising paragraph (2) (A) of, and by 
adding a new paragraph (3) to, section 
403(a) and by adding a historical note. 
These amended and added provisions 
read as follows: 

§ 1.403(a) Statutory provisions; taxa¬ 
tion of employee annuities; qualified 
annuity plan. 

Sec. 403. Taxation of employee annuities — 
(a) Taxability of beneficiary under a quali - 
fied annuity plan. * * * 

(2) Capital gains treatment for certain 
distributions —(A) General rule. If— 

(i) An annuity contract is purchased by 
an employer for an employee under a plan 
described in paragraph (1); 

(ii) Such plan requires that refunds of 
contributions with respect to annuity con¬ 
tracts purchased under such plan be used 
to reduce subsequent premiums on the con¬ 
tracts under the plan; and 

(iii) The total amounts payable by reason 
of an employee’s death or other separation 
from the service, or by reason of the death 
of an employee after the employee’s separa¬ 
tion from the service, are paid to the payee 
within one taxable year of the payee, 

then the amount of such payments, to the 
extent exceeding the amount contributed 
by the employee (determined by applying sec¬ 
tion 72(f)), which employee contributions 
shall be reduced by any amounts thereto¬ 
fore paid to him which were not includible 
in gross income, shall be considered a gain 
from the sale or exchange of a capital asset 
held for more than 6 months. This subpara¬ 
graph shall not apply to amounts paid to 
any payee to the extent such amounts are 
attributable to contributions made on be¬ 
half of the employee while he was an em¬ 
ployee within the meaning of section 
401(c)(1). 

***** 

(3) Self-employed individuals. For pur¬ 
poses of this subsection, the term “em¬ 


ployee” includes an individual who is an 
employee within the meaning of section 401 
(c)(1), and the employer of such individual 
is the person treated as his employer under 
section 401(c) (4). 

[Sec. 403(a) as amended by sec. 4(d), Self- 
Employed Individuals Tax Retirement Act 
1962 (76 Stat. 825) ] 

Par. 11. Section 1.403 (a)-1 is amended 
by revising paragraph (d) and by adding 
a new paragraph at the end thereof. 
These amended and added provisions 
read as follows: 

§ 1.403(a)—1 Taxability of beneficiary 
under a qualified annuity plan. 
**•*-* 

(d) An individual contract issued 
after December 31, 1962, or a group con¬ 
tract, which provides incidental life in¬ 
surance protection may be purchased 
under a qualified annuity plan. For the 
rules as to nontransferability of such 
contracts issued after December 31, 1962, 
see § 1.401-9. For the rules relating to 
the taxation of the cost of the life in¬ 
surance protection and the proceeds 
thereunder, see § 1.72-16. Section 403 
(a) is not applicable to premiums paid 
after October 26, 1956, for individual 
contracts which were issued prior to 
January 1, 1963, and which provide life 
insurance protection. 

***** 

(f) For purposes of this section and 
§ 1.403 (a)-2, the term “employee” in¬ 
cludes a self-employed individual who 
is treated as an employee under section 
401(c) (1) and paragraph (b) of § 1.401- 
10, and the term “employer” means the 
person treated as the employer of such 
individual under section 401(c) (4). For 
the rules relating to annuity plans cov¬ 
ering self-employed individuals, see sec¬ 
tion 404(a)(2) and §§ 1.404(a)-8 and 
1.401-10 through 1.401-13. 

Par. 12. Section 1.403 (a)-2 is amended 
by revising subparagraph (1) of para¬ 
graph (a), by adding a new subpara¬ 
graph to paragraph (b), and by insert¬ 
ing immediately after paragraph (b) a 
new paragraph (c). These amended 
and added provisions read as follows: 

§ 1.403(a)—2 Capital gains treatment 
for certain distributions. 

(a) * * * 

(1) Is a plan described in section 403 
(a) (1) and § 1.403(a)-l, and 

***** 

(b) * * * 

(5) For purposes of determining 
whether the total amounts payable to an 
employee have been paid within one tax¬ 
able year, the term “total amounts” in¬ 
cludes amounts under a plan which are 
attributable to contributions on behalf of 
an individual while he was self-employed 
in the business with respect to which the 
plan was established. Thus, the “total 
amounts” payable are not paid within 
one taxable year if amounts remain pay¬ 
able which are so attributable. 

(c) The provisions of this section are 
not applicable to any amounts paid to a 
payee to the extent such amounts are 
attributable to contributions made on 
behalf of an employee while he was a 
self-employed individual in the business 




10144 

with respect to which the plan was es¬ 
tablished. For the taxation of such 
amounts, see § 1.72-18. For the rules for 
determining the amount attributable to 
contributions on behalf of an employee 
while he was self-employed, see para¬ 
graphs (b) (4) and (c) (2) of such 
section. 

Par. 13. Section 1.404(a) is amended 
by revising section 404(a) (2), by adding 
paragraphs (8), (9), and (10) to section 
404(a), and by adding a historical note. 
These amended and added provisions 
read as follows: 

§ 1.404(a) Statutory provisions; deduc¬ 
tion for contributions of an employer 
to an employees’ trust or annuity plan 
and compensation under a deferred- 
payment plan; general rule. 

Sec. 404. Deduction for contributions of 
an employer to an employees’ trust or an¬ 
nuity plan and compensation under a de¬ 
ferred-payment plan —(a) General rule. 

* ♦ * 

(2) Employees' annuities. In the taxable 
year when paid, in an amount determined 
in accordance with paragraph (1), if the 
contributions are paid toward the purchase 
of retirement annuities and such purchase 
is a part of a plan which meets the require¬ 
ments of section 401(a) (3), (4), (5), (6), 

(7), and (8), and, if applicable, the require¬ 
ments of section 401(a) (9) and (10) and of 
section 401(d) (other than paragraph (1)), 
and if refunds of premiums, if any, are ap¬ 
plied within the current. taxable year or 
next succeeding taxable year towards the 
purchase of such retirement annuities. 

• * * * * 

(8) Self-employed individuals. In the 
case of a plan included in paragraph (1), 
(2), or (3) which provides contributions or 
benefits for employees some or all of whom 
are employees within the meaning of sec¬ 
tion 401(c)(1), for purposes of this section— 

(A) The term “employee” includes an in¬ 
dividual who is an employee within the 
meaning of section 401(c)(1), and the em¬ 
ployer of such individual is the person 
treated as his employer under section 401 
(c)(4); 

(B) The term “earned income” has the 
meaning assigned to it by section 401(c) (2); 

(C) The contributions to such plan on 
behalf of an individual who is an employee 
within the meaning of section 401(c)(1) 
shall be considered to satisfy the conditions 
of section 162 or 212 to the extent that such 
contributions do not exceed the earned in¬ 
come of such individual derived from the 
trade or business with respect to which such 
plan is established, and to the extent that 
such contributions are not allocable (de¬ 
termined in accordance with regulations 
prescribed by the Secretary or his delegate) 
to the purchase of life, accident, health, or 
other insurance; and 

(D) Any reference to compensation shall, 
in the case of an individual who is an em¬ 
ployee within the meaning of section 401(c) 

(1), be considered to be a reference to the 
earned income of such individual derived 
from the trade or business with respect to 
which the plan is established. 

(9) Plans benefiting self-employed individ¬ 
uals. In the case of a plan included in 
paragraph (1), (2), or (3) which provides 
contributions or benefits for employees some 
or all of whom are employees within the 
meaning of section 401(c)(1) — 

(A) The limitations provided by para¬ 
graphs (1), (2), (3), and (7) on the amounts 
deductible for any taxable year shall be com¬ 
puted, with respect to contributions on be¬ 
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half of employees (other than employees 
within the meaning of section 401(c) (1)), as 
if such employees were the only employees 
for whom contributions and benefits are pro¬ 
vided under the plan; 

(B) The limitations provided by para¬ 
graphs (1), (2), (3), and (7) on the amounts 
deductible for any taxable year shall be 
computed, with respect to contributions on 
behalf of employees within the meaning of 
section 401(c) (1) — 

(i) As if such employees were the only 
employees for whom contributions and bene¬ 
fits are provided under the plan, and 

(ii) Without regard to paragraph (1)(D), 
the second and third sentences of paragraph 
(3), and the second sentence of paragraph 
(7); and 

(C) The amounts deductible under para¬ 
graphs (1), (2), (3), and (7), with respect 
to contributions on behalf of any employee 
within the meaning of section 401(c)(1), 
shall not exceed the applicable limitation 
provided in subsection (e). 

(10) Special limitation on amount allowed 
as deduction for self-employed individuals. 
Notwithstanding any other provision of this 
section, the amount allowable as a deduction 
under paragraphs (1), (2), (3), and (7) in 
any taxable year with respect to contribu¬ 
tions made on behalf of an individual who 
is an employee within the meaning of sec¬ 
tion 401(c)(1) shall be an amount equal 
to one-half of the contributions made on 
behalf of such individual in such taxable 
year which are deductible under such para¬ 
graphs (determined with the application of 
paragraph (9) and of subsection (e) but 
without regard to this paragraph). For pur¬ 
poses of section 401, the amount which may 
be deducted, or the amount deductible, 
under this section with respect to contribu¬ 
tions made on behalf of such individual 
shall be determined without regard to the 
preceding sentence. 

[Sec. 404(a) as amended by sec. 3(a), Self- 
Employed Individuals Tax Retirement Act 
1962 (76 Stat. 819)] 

Par. 14. Paragraph (a) (1) of § 1.404 
(a)-l is amended by adding two sen¬ 
tences at the end thereof. This 
amended provision reads as follows: 

§ 1.404(a)—1 Contributions of an em¬ 
ployer to an employees’ trust or an¬ 
nuity plan and compensation under a 
deferred payment plan; general rule. 

(a)(1) Section 404(a) prescribes limi¬ 
tations upon deductions for amounts 
contributed by an employer under a pen¬ 
sion, annuity, stock bonus, or profit- 
sharing plan, or under any plan of de¬ 
ferred compensation. It is immaterial 
whether the plan covers present em¬ 
ployees only, or present and former em¬ 
ployees, or only former employees. Sec¬ 
tion 404(a) also governs the deducti¬ 
bility of unfunded pensions and death 
benefits paid directly to former em¬ 
ployees or their beneficiaries (see 
§ 1.404(a)-12). Fot taxable years be¬ 
ginning after 1962, certain self-employed 
individuals may be covered by pension, 
annuity, or profit-sharing plans. For 
the rules relating to the deduction of 
contributions on behalf of such indi¬ 
viduals, see paragraph (a) (2) of § 1.404 
(a)-8 and § 1.404(e)-l. 

Par. 15. Section 1.404(a)-2 is amend¬ 
ed by adding new paragraphs (g) and 
(h) at the end thereof. These added 
provisions read as follows: 


§ 1.404(a)-2 Information to be fur¬ 
nished by employer claiming deduc¬ 
tions. 

* * * * * 

(g) In the case of a plan which covers 
employees, some or all of whom are self- 
employed individuals and with respect 
to which a deduction is Claimed under 
section 404(a) (1) , (2), (3) , or (7), para¬ 
graphs (a) and (b) of this section, and 
the provision of paragraph (d) of this 
section relating to the time for filing the 
information required by this section, 
shall not apply, but in lieu of the infor¬ 
mation required to be submitted by para¬ 
graphs (a) and (b) of this section, the 
employer shall, with the return for the 
taxable year in which the deduction is 
claimed, submit the information required 
by the form provided by the Internal 
Revenue Service for such purpose. 

(h) When a custodial account forms 
a part of a plan for which a deduction is 
claimed under section 404(a) (1), (2), 
(3), or (7), the inforniation which under 
this section is to be submitted with re¬ 
spect to a qualified trust must be sub¬ 
mitted with respect to such custodial 
account. Thus, for purposes of this 
section— 

(1) The term “trust” includes custo¬ 
dial account, 

(2) The term “trustee” includes cus¬ 
todian, and 

(3) The term “trust indenture” in¬ 
cludes custodial agreement. 

Par. 16. Paragraph (a) of § 1.404(a)- 
8 is amended by revising subparagraph 
(2) and by adding subparagraph (4). 
These amended and added provisions 
read as follows: 

§ 1.404(a)—8 Contributions of an em¬ 
ployer under an employees’ annuity 
plan which meets the requirements of 
section 401(a); application of sec¬ 
tion 404(a)(2). 

(a) * * * 

(2) The contributions must be paid 
in a taxable year of the employer which 
ends with or within a year of the plan 
for which it meets the applicable re¬ 
quirements with respect to discrimina¬ 
tion set out in section 401(a) (3), (4), 

’ (5), and (6), and in the case of a tax¬ 
able year of a plan beginning after Sep¬ 
tember 30, 1963, of section 401(a) (7) 
and (8). In the case of a plan that 
covers a self-employed individual, the 
contributions must be paid in a taxable 
year of the employer which begins after 
December 31, 1962, and which ends with 
or within a year of the plan for which it 
also meets the applicable requirements 
of section 401(a) (9) and (10) and o 
section 401(d) (other than paragraph 
(D). See §§ 1.401-3, 1.401-4, 1 - 401 - 6 , 
1.401-7, 1.401-11, and 1.401-12. Any 
contributions of an employer which are 
paid in a taxable year of the employe 
ending with or within a year of the plan 
for which it meets the applicable i * 
quirements of section 401 may be car¬ 
ried over and deducted in a succeeding 
taxable year of the employer in ' 

ance with section 404(a) (1) (D), whetn , 
or not such succeeding taxable year e 
with or within a taxable year of the plan 
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for which it meets the requirements set 
out in section 401 (a) and (d). However, 
the provisions of section 404(a)(1)(D) 
are not applicable to contributions on 
behalf of self-employed individuals. 
Such contributions are deductible only 
in the taxable year in which paid. See 
paragraph (b) (3) (ii) of § 1.404(e)-l. 
The requirements set out in section 401 
(a) (3), (4), (5), and (6) are consid¬ 
ered to be satisfied for the period be¬ 
ginning with the date on which an 
annuity plan was put into effect and 
ending with the fifteenth day of the 
third month following the close of the 
taxable year of the employer in which 
the plan was put into effect, if all pro¬ 
visions of the plan which are necessary 
to satisfy such requirements are in effect 
by the end of such period and have been 
made effective for all purposes with 
respect to the whole of such period. See 
section 401(b) and § 1.401-5. It should 
be noted that the period in which a plan 
may be amended to qualify under section 
401(b) ends before the date taxpayers, 
other than corporations, are required to 
file income tax returns. 

***** 

(4) Any amounts described in subpar¬ 
agraph (3) of this paragraph which are 
attributable to contributions on behalf 
of a self-employed individual must be 
applied toward the purchase of retire¬ 
ment benefits. Amounts which are so 
applied are not contributions and thus 
are not taken into consideration in 
determining— 

(1) The amount deductible with re¬ 
spect to contributions on his behalf, nor 

(ii) In the case of an owner-employee, 
the maximum amount of contributions 
that may be made on his behalf. 

Par. 17. There are inserted immedi¬ 
ately after § 1.404 (d)-l the following 
new sections: 

§ 1.404(e) Statutory provisions; deduc¬ 
tion for contributions of an employer 
to an employees’ trust or annuity 
plan; special limitations for self- 
employed individuals. 

Sec. 404. Deduction for contributions of 
an employer to an employees’ trust or an - 
nuity plan and compensation under a de¬ 
ferred-payment plan. * * * 

(e) Special limitations for self-employed 
individuals —(1) In general. In the case of 
a plan Included in subsection (a) (1) , (2), 
or (3), which provides contributions or bene¬ 
fits for employees some or all of whom are 
employees within the meaning of section 
4°l(c)(l), the amounts deductible under 
subsection (a) (determined without regard 
to paragraph (10) thereof) in any taxable 
year with respect to contributions on behalf 
°t any employee within the meaning of 
section 401(c)(1) shall, subject to the pro¬ 
visions of paragraph (2), not exceed $2,500, 
or 10 percent of the earned income derived 
b y such employee from the trade or business 
with respect to which the plan is established, 
whichever is the lesser. 

(2) Contributions made under more than 
one plan —(A) Overall limitation. In any 
t?M able year in whic h amounts are deduc- 

ble with respect to contributions under 
wo or more plans on behalf of an individual 
no is an employee within the meaning of 
ection 401(c) (1) with respect to such plans, 
tnv amount deductible for such 

^xable year under all such plans with re- 
Pect to contributions on behalf of such em- 
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ployee (determined without regard to sub¬ 
section (a) (10)) shall not exceed $2,500, or 
10 percent of the earned income derived by 
such employee from the trade* or businesses 
with respect to which the plans are es¬ 
tablished, whichever is the lesser. 

(B) Allocation of amounts deductible. 
In any case in which the amounts deductible 
under subsection (a) (with the application 
of the limitations of this subsection) with 
respect to contributions made on behalf of 
an employee within the meaning of section 
401(c)(1) under two or more plans are, by 
reason of subparagraph (A), less than the 
amounts deductible under such subsection 
determined without regard to such subpara¬ 
graph, the amount deductible under subsec¬ 
tion (a) (determined without regard to 
paragraph (10) thereof) with respect to such 
contributions under each such plan shall be 
determined in accordance with regulations 
prescribed by the Secretary or his delegate. 

(3) Contributions allocable to insurance 
protection. For purposes of this subsection, 
contributions which are allocable (deter¬ 
mined under regulations prescribed by the 
Secretary or his delegate) to the purchase 
of life, accident, health, or other insurance 
shall not be taken into account. 

[Sec. 404(e) as added by sec. 3(b), Self-Em¬ 
ployed Individuals Tax Retirement Act 1962 
(76 Stat. 820)] 

§ 1.404(e)—1 Contributions on behalf 
of a self-employed individual to or 
under a pension, annuity, or profit- 
sharing plan meeting the require¬ 
ments of section 401; application of 
section 404(a) (8), (9), and (10) 
and section 404 (e) and (f). 

(a) In general. (1) The Self-Em¬ 
ployed Individuals Tax Retirement Act 
of 1962 (76 Stat. 809) permits certain 
self-employed individuals to be treated 
as employees for purposes of pension, 
annuity, and profit-sharing plans in¬ 
cluded in paragraph (1), (2), or (3) of 
section 404(a). Therefore, for taxable 
years of an employer beginning after 
December 31, 1962, employer contribu¬ 
tions to qualified plans on behalf of self- 
employed individuals are deductible un¬ 
der section 404 subject to the limitations 
of paragraphs (b) and (c) of this section. 

(2) In the case of contributions to 
qualified plans on behalf of self-em¬ 
ployed individuals, the amount deducti¬ 
ble differs from the amount allowed as a 
deduction. In general, the amount de¬ 
ductible is 10 percent of the earned in¬ 
come derived by the self-employed in¬ 
dividual from the trade or business with 
respect to which the plan is established, 
or $2,500, whichever is the lesser. This 
is the amount referred to in section 401 
when reference is made to the amounts 
which may be deducted under section 
404 or the amount of contributions de¬ 
ductible under section 404. Thus, this is 
the amount taken into consideration in* 
determining whether contributions un¬ 
der the plan are discriminatory. The 
amount allowed as a deduction with re¬ 
spect to contributions on behalf of a 
self-employed individual is one-half of 
the amount deductible. The amount 
allowed as a deduction is relevant only 
for purposes of determining the amount 
an employer may deduct from gross in¬ 
come. 

(b) Determination of the amount de¬ 
ductible. (1) If a plan covers employees, 
some of whom are self-employed indi¬ 
viduals, the determination of the amount 


deductible is made on the basis of in¬ 
dependent consideration of the common- 
law employees and of the self-employed 
individuals. See subparagraphs (2) and 

(3) of this paragraph. For purposes 
of determining the amount deductible 
with respect to contributions on behalf 
of a self-employed individual, such con¬ 
tributions shall be considered to satisfy 
the conditions of section 162 (relating 
to trade or business expenses) or 212 
(relating to expenses for the production 
of income), but only to the extent that 
such contributions do not exceed the 
earned income of such individual de¬ 
rived from the trade or business with 
respect to which the plan is established. 
However, the portion of such contribu¬ 
tion, if any, attributable to the purchase 
of life, accident, health, or other insur¬ 
ance protection shall be considered pay¬ 
ment of a personal expense which does 
not satisfy the requirements of section 
162 or 212. See paragraph (f) of this 
section. For the additional rules appli¬ 
cable where contributions are made by 
more than one employer on behalf of a 
self-employed individual, see paragraph 
(d) of this section. 

(2) If contributions are made to a 
plan included in section 404(a) (1), (2), 
or (3) on behalf of employees, some of 
whom are self-employed individuals, the 
amount deductible with respect to con¬ 
tributions on behalf of the common-law 
employees covered under the plan shall 
be determined as if such employees were 
the only employees for whom contribu¬ 
tions and benefits are provided under the 
plan. Accordingly, for purposes of such 
determination, the percentage of com¬ 
pensation limitations of section 404(a) 
(1), (3), and (7) are applicable only with 
respect to the compensation otherwise 
paid or accrued during the taxable year 
by the employer to the common-law em¬ 
ployees. Similarly, the costs referred to 
in section 404(a)(1) (B) and (C) shall 
be the costs of funding the benefits of the 
common-law employees. Also, the pro¬ 
visions of section 404(a) (1)(D), (3), 
and (7), relating to certain carryover 
deductions, shall be applicable only to 
amounts contributed, or to the amounts 
deductible, on behalf of such employees. 

(3) If contributions are made to a 
plan included in section 404(a) (1), (2), 
or (3) on behalf of individuals some or 
all of whom are self-employed individ¬ 
uals, the amount deductible in any tax¬ 
able year with respect to contributions 
on behalf of such individuals shall be 
determined as follows: 

(i) The provisions of section 404(a) 
(1), (2), (3), and (7) shall be applied 
as if such individuals were the only par¬ 
ticipants for whom contributions and 
benefits are provided under the plan. 
Thus, the costs referred to in such pro¬ 
visions shall be the costs of funding the 
benefits of the self-employed individuals. 
If such costs are less than an amount 
equal to the amount determined under 
subdivision (iii) of this subparagraph, 
the maximum amount deductible with 
respect to such individuals shall be the 
costs of their "benefits. 

(ii) The provisions of section 404(a) 
(1) (D), the second and third sentences 
of section 404(a)(3)(A), and the sec¬ 
ond sentence of section 404(a) (7), relat- 





10146 


RULES AND REGULATIONS 


ing to certain carryover deductions, are 
not applicable to contributions on be¬ 
half of self-employed individuals. Con¬ 
tributions on behalf of self-employed 
individuals are deductible, if at all, only 
in the taxable year in which the contri¬ 
bution is paid or deemed paid under sec¬ 
tion 404(a)(6). 

(iii) The amount deductible for the 
taxable year of the employer with re¬ 
spect to contributions on behalf of a self- 
employed individual shall not exceed the 
lesser of $2,500 or 10 percent of the 
earned income derived by such individ¬ 
ual for such taxable year from the trade 
or business with respect to which the 
plan is established. 

(iv) If a self-employed individual re¬ 
ceives in any taxable year earned income 
with respect to which deductions are 
allowable to two or more employers, the 
aggregate amounts deductible shall not 
exceed the lesser of $2,500 or 10 percent 
of such earned income. See paragraph 
(d) of this section. 

(c) Special limitation on the amount 
allowed as a deduction for self-employed 
individuals. The amount allowed as a 
deduction under sectio n404(a) (1), (2), 
(3), and (7) in any taxable year with 
respect to contributions made on behalf 
of a self-employed individual shall be an 
amount equal to one-half of the amount 
deductible with respect to such contribu¬ 
tions under paragraph (b) (3) of this 
section. However, for purposes of sec¬ 
tion 401, the amount which may be de¬ 
ducted, or the amount deductible, under 
section 404 with respect to contributions 
made on behalf of self-employed individ¬ 
uals shall be determined without regard 
to the special limitation of this para¬ 
graph. 

(d) Rules applicable where contribu¬ 
tions are made by more than one em¬ 
ployer on behalf of a self-employed 
individual. (1) Under paragraph (b) 
(3) (iv) of this section, if a self-em¬ 
ployed individual receives in any taxable 
year earned income with respect to 
which deductions are allowable to two 
or more employers, the aggregate 
amounts deductible shall not exceed the 
lesser of $2,500 or 10 percent of such 
earned income. This limitation does not 
apply to contributions made under a plan 
on behalf of an employee who is not self- 
employed in the trade or business with 
respect to which the plan is established, 
even though such employee may be cov¬ 
ered as a self-employed individual un¬ 
der a plan or plans established by other 
trades or businesses. 

(2) In any case in which the applica¬ 
tion of subparagraph (1) of this para¬ 
graph reduces the amount otherwise de¬ 
ductible, the amount deductible by each 
employer shall be that amount which 
bears the same ratio to the aggregate 
amount deductible with respect to all 
trades or businesses (as determined in 
subparagraph (1) of this paragraph) as 
the earned income derived from that em¬ 
ployer bears to the aggregate of the 
earned income derived from all of the 
trades or businesses with respect to 
which plans are established. The 
amount allowed as a deduction to each 


employer is one-half of the amount de¬ 
termined (in accordance with the pre¬ 
ceding sentence) to be deductible by 
such employer. 

(e) Partner’s distributive share of 
contributions and deductions. For pur¬ 
poses of sections 702(a) (8) and 704, a 
partner’s distributive share of contribu¬ 
tions on behalf of self-employed individ¬ 
uals under a qualified pension, annuity, 
or profit-sharing plan is the contribution 
made on his behalf, and his distributive 
share of deductions allowed the partner¬ 
ship under section 404 for contributions 
on behalf of self-employed individuals is 
that portion of the deduction which is 
attributable to contributions made on his 
behalf under the plan. The contribution 
on behalf of a partner and the deduc¬ 
tion with respect thereto must be ac¬ 
counted for separately by such partner, 
for his taxable year with or within which 
the partnership’s taxable year ends, as 
an item described in section 702(a)(8). 

(f) Contributions allocable to insur¬ 
ance protection. For purposes of deter¬ 
mining the amount deductible with re¬ 
spect to contributions on behalf of a self- 
employed individual, amounts allocable 
to the purchase of life, accident, health, 
or other insurance protection shall not 
be taken into account. Such amounts 
are neither deductible nor considered as 
contributions for purposes of determin¬ 
ing the maximum amount of contribu¬ 
tions that may be made on behalf of an 
owner-employee. The amount of a con¬ 
tribution allocable to insurance shall be 
an amount equal to a reasonable net 
premium cost, as determined by the 
Commissioner, for such amount of in¬ 
surance for the appropriate period. See 
paragraph (b) (5) of § 1.72-16. 

(g) Rules applicable to loans. For 
purposes of section 404, any amount paid, 
directly or indirectly, by an owner-em¬ 
ployee in repayment of any loan which 
under section 72 (m) (4) (B) was treated 
as an amount received from a qualified 
trust or plan shall be treated as a con¬ 
tribution to such trust or under such 
plan on behalf of such owner-employee. 

(h) Definitions. For purposes of sec¬ 
tion 404 and the regulations there¬ 
under— 

(1) The term “employee" includes an 
employee as defined in section 401(c) 
(1) and paragraph (b) of § 1.401-10, and 
the term “employer" means the person 
treated as the employer of such individ¬ 
ual under section 401(c) (4); 

(2) The term “owner-employee" 
means an owner-employee as defined in 
section 401(c)(3) and paragraph (d) of 
§ 1.401-10; 

(3) The term “earned income" means 
earned income as defined in section 401 
(c) (2) and paragraph (c) of § 1.401-10; 
and 

(4) The term “compensation" when 
used with respect to an individual who 
is an employee described in subpara¬ 
graph (1) of this paragraph shall be con¬ 
sidered to be a reference to the earned 
income of such individual derived from 
the trade or business with respect to 
which the plan is established. 


§ 1.404(f) Statutory provisions; deduc¬ 
tion for contributions of an em¬ 
ployer to an employees’ trust or an¬ 
nuity plan; certain loan repayments 
considered as contributions. 

Sec. 404. Deduction for contributions of 
an employer to an employees’ trust or an- 
nuity plan and compensation under a de¬ 
ferred-payment plan. * * ♦ 

(f) Certain loan repayments considered 
as contributions. For purposes of this sec¬ 
tion, any amount paid, directly or indirectly, 
by an owner-employee (within the meaning 
of section 401(c)(3)) in repayment of any 
loan which under section 72(m)(4)(B) was 
treated as an amount received under a con¬ 
tract purchased by a trust described in sec¬ 
tion 401(a) which is exempt from tax under 
section 501(a) or purchased as a part of a 
plan described in section 403(a) shall be 
treated as a contribution to which this sec¬ 
tion applies on behalf of such owner- 
employee to such trust or to or under such 
plan. 

[Sec. 404(f) as added by sec. 3(b), Self- 
Employed Individuals Tax Retirement Act 
1962 (76 Stat. 821)] 

[F.R. Doc. 63-9922; Filed, Sept. 16, 1963; 

8:48 a.m.] 


[T. D. 6677] 

PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER DECEM¬ 
BER 31, 1953 

SUBCHAPTER F—PROCEDURE AND 
ADMINISTRATION 

PART 301—PROCEDURE AND 
ADMINISTRATION 


Information To Be Furnished With Re¬ 
gard to Certain Employee Retire¬ 
ment Plans, Criminal Penalties for 
the Submission of Fraudulent Infor¬ 
mation, and Other Technical 
Changes 

On April 23, 1963, notice of proposed 
rule making with respect to the amend¬ 
ment of the Income Tax Regulations 
(26 CFR Part 1) and the Regulations on 
Procedure and Administration (26 CFR 
Part 301), prescribing regulations under 
section 6047 of the Internal Revenue 
- Code of 1954 and amending the regula¬ 
tions under sections 6041, 6042, 6044, 
6049, and 7207, was published inthe 
Federal Register (28 F.R. 3981). After 
consideration of all such relevant ma - 
ter as was presented by interested per¬ 
sons regarding the rules proposed, the 
amendment of the regulations is hereby 
adopted as proposed. 

(Sec. 7805 of the Internal Revenue Code of 
1954 (68A Stat. 917; 26 U.S.C. 7805) ) 

[seal] Mortimer M. Caplin, 

Commissioner of Internal Revenue. 

Approved: September 10, 1963. 


Stanley S. Surrey, 

Assistant Secretary of the 
Treasury. 

The Income Tax Regulations (26 CFR 
Part 1) and the Regulations on Proc 
lure and Administration (26 CFR P 
501) are hereby amended to conform 
section 7<m) of the Self-Employed in 
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dividuals Tax Retirement Act of 1962 
(76 Stat. 830), relating to information to 
be furnished with regard to certain em¬ 
ployee retirement plans, by prescribing 
regulations under section 6047 of the 
Internal Revenue Code of 1954 and 
amending the regulations under sections 
6041, 6042, 6044, 6049, and 7207: 

In Part 1—Income Tax; Taxable 
Years Beginning After December 31, 
1953: 

Paragraph 1. Paragraph (d) (1) of 
§ 1.6041-1 is revised to read as follows: 

§ 1.6041—1 Return of information as to 
payments of $600 or more. 

* * * * * 

(d) Payments specifically included. 
(1) Sums paid in respect of life insur¬ 
ance, endowment, or annuity contracts 
are required to be reported in returns 
of information under this section— 

(1) Unless the payment is made in re¬ 
spect of a life insurance or endowment 
contract by reason of the death of the 
insured and is not required to be re¬ 
ported by paragraph (b) of § 1.6041-2, 

(ii) Unless the payment is made by 
reason of the surrender prior to maturity 
or lapse of a policy, other than a policy 
which was purchased (a) by a trust de¬ 
scribed in section 401(a) which is ex¬ 
empt from tax under section 501(a), (b) 
as part of a plan described in section 
403(a), or (c) by an employer described 
in section 403(b)(1) (A), 

(iii) Unless the payment is interest 
as defined in § 1.6049-2 and is made after 
December 31,1962, or 

(iv) Unless the payment is a payment 
with respect to which a return is required 
by § 1.6047-1, relating to employee retire¬ 
ment plans covering owner-employees. 

Par. 2. Paragraph (b) of § 1.6041-2 
is amended to read as follows: 

§ 1.6041—2 Return of information as to 
payments to employees. 
***** 

(b) Distribution under employees ’ 
trust, (l) Amounts which are distrib¬ 
uted or made available to a beneficiary, 
and to which section 402 (relating to 
employees’ trusts) or section 403 (relat¬ 
ing to employee annuity plans) applies, 
shall be reported on Forms 1099 and 1096 
to the extent such amounts are includible 
m the gross income of such beneficiary 
when the amounts so includible are $600 
or more in any calendar year. 

( 2 ) Any amount with respect to which 
a statement is required by § 1.6047-1, re¬ 
lating to employee retirement plans cov- 
e nng owner-employees, shall not be in¬ 
cluded in amounts required to be reported 
under section 6041. 

Par. 3. Paragraph (a) (l)(ii) and (4) 
and paragraph (c) of § 1.6042-2 are 
amended to read as follows: 

b 1.6042—2 Returns of information as 
to dividends paid in calendar years 
after 1962. 

(a) Requirement of reporting —(1) In 

general. * * * 

(ii) Every person who during a calen- 
of J y ear after 1962 receives payments 
i dividends as a nominee on behalf 
a n°th er person aggregating $10 or 
nn °{? sha11 make an information return 
Forms 1096 and 1087 for such calen¬ 


dar year showing the aggregate amount 
of such dividends, the name and address 
of the person on whose behalf received, 
the total of such dividends received on 
behalf of all persons, and such other 
information as is required by the forms. 

***** 

(4) Inclusion of other payments. The 
Form 1099 filed by any person with re¬ 
spect to payments of dividends to anoth¬ 
er person during a calendar year may, 
at the election of the maker, include 
other payments made by him to such 
other person during such year which are 
required to be reported on Form 1099. 
Similarly, the Form 1087 filed by a nom¬ 
inee with respect to payments of divi¬ 
dends received by him on behalf of any 
other person during a calendar year may 
include payments of interest received 
by him on behalf of such person during 
such year which are required to be re¬ 
ported on Form 1087. In addition, any 
person required to report payments on 
both Forms 1087 and 1099 for any calen¬ 
dar year may use one Form 1096 to sum¬ 
marize and transmit such forms. 

***** 

(c) Time and place for filing. The 
returns required under this section for 
any calendar year shall be filed after the 
close of that year and on or before Feb¬ 
ruary 28 of the following year with any 
of the Internal Revenue Service Centers, 
the addresses of which are listed in the 
instructions on Form 1096. For exten¬ 
sions of time for filing returns under 
this section, see § 1.6081-1. 

Par. 4. Paragraph (a) (4) of § 1.6044-2 
is amended to read as follows: 

§ 1.6044—2 Returns of information as 
to payments of patronage dividends 
with respect to patronage occurring 
in taxable years beginning after 
1962. 

(a) Requirement of reporting. * * * 

(4) Inclusion of other payments. The 
Form 1099 filed by an organization with 
respect to payments of patronage divi¬ 
dends made to any person during a cal¬ 
endar year may, at the election of the 
organization, include other payments 
made by it to such person during such 
year which are required to be reported on 
Form 1099. 

Par. 5. There is inserted immediately 
after § 1.6046-3 the following new 
sections: 

§ 1.6047 Statutory provisions; informa¬ 
tion relating to certain trusts and 
annuity and bond purchase plans. 

Sec. 6047. Information relating to certain 
trusts and annuity and bond purchase 
plans —(a) Trustees and insurance com¬ 
panies. The trustee of a trust described in 
section 401(a) which is exempt from tax 
under section 501(a) to which contributions 
have been paid under a plan on behalf of 
any owner-employee (as defined in section 
401(c)(3)), and each insurance company or 
other person which is the issuer of a con¬ 
tract purchased by such a trust, or pur¬ 
chased under a plan described in section 
403(a), contributions for which have been 
paid on behalf of any owner-employee, shall 
file such returns (in such form and at such 
times), keep such records, make such iden¬ 
tification of contracts and funds (and 
accounts within such funds), and supply 


such information, as the Secretary or his del¬ 
egate shall by forms or regulations prescribe. 

(b) Owner-Employees. Every individual 
on whose behalf contributions have been paid 
as an owner-employee (as defined in section 
401(c)(3)) — 

(1) To a trust described in section 401(a) 
which is exempt from tax under section 
501(a), or 

(2) To an insurance company or other 
person under a plan described in section 
403(a), 

shall flirnish the trustee, insurance company, 
or other person, as the case may be, such 
information at such times and in such form 
and manner as the Secretary or his delegate 
shall prescribe by forms or regulations. 

(c) Employees under qualified bond pur¬ 
chase plans. Every individual in whose 
name a bond described in section 405(b) (1) 
is purchased by his employer under a qual¬ 
ified bond purchase plan described in sec¬ 
tion 405(a), or by a trust described in 
section 401(a) which is exempt from tax 
under section 501(a), shall furnish— 

(1) To his employer or to such trust, and 

(2) To the Secretary (or to such person 
as the Secretary may by regulations 
prescribe), 

such information as the Secretary or his 
delegate shall by forms or regulations 
prescribe. 

(d) Cross reference. For criminal penalty 
for furnishing fraudulent information, see 
section 7207. 

[Sec. 6047 as added by sec. 7(m)(l), Self- 
Employed Individuals Tax Retirement Act 
1962 (76 Stat. 830) ] 

§ 1.6047—1 Information to be furnished 
with regard to employee retirement 
plan covering an owner-employee. 

(a) Trustees and insurance com¬ 
panies —(1) Requirement of return, (i) 
Every trustee of a trust described in sec¬ 
tion 401(a) and exempt from tax under 
section 501(a) which makes payments of 
amounts described in subparagraph (2) 
of this paragraph aggregating $10 or 
more during any calendar year to an 
individual (or his beneficiary) who was 
covered, within the meaning of para¬ 
graph (a) (2) of § 1.401-10, as an owner- 
employee under the plan of which such 
trust is a part shall make a return on 
Forms 1096 and 1099 for such year show¬ 
ing the name and address of the person 
to whom paid, the aggregate amount of 
such payments, specifically identified as 
an amount to which this paragraph 
applies, and such other information as 
is required by the forms. A separate 
Form 1099 shall be filed with respect to 
each payee. The term “owner-em¬ 
ployee” means an owner-employee as de¬ 
fined in section 401(c) (3) and paragraph 

(d) of § 1.401-10. Any custodial account 
which satisfies the requirements of sec¬ 
tion 401(f) shall be treated as a qualified 
trust and the custodian of such a cus¬ 
todial account must comply with the re¬ 
quirements of this section as if he were 
the trustee. 

(ii) Every issuer of a contract which 
is treated as an annuity contract under 
sections 401 through 404 purchased by 
a trust described in section 401(a) and 
exempt from tax under section 501(a) 
or under a plan described in section 
403(a) which makes payments of 
amounts described in subparagraph (2) 
of this paragraph aggregating $10 or 
more during any calendar year to an 
individual (or his beneficiary) who was 
covered, within the meaning of para- 
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graph (a) (2) of § 1.401-10, as an owner- 
employee under the plan of which such 
trust is a part or under which such con¬ 
tract was purchased shall make a return 
on Forms 1096 and 1099 for such year 
showing the name and address of the 
person to whom paid, the aggregate 
amount of such payments, specifically 
identified as an amount to which this 
paragraph applies, and such other in¬ 
formation as is required by the form. 
A separate Form 1099 shall be filed with 
respect to each payee. 

(2) Amounts subject to this section. 
The amounts subject to reporting under 
subparagraph (1) of this paragraph in¬ 
clude all amounts distributed or made 
available to which section 402(a) (re¬ 
lating to employees’ trusts) or section 
403(a) (relating to employee annuity 
plans) applies, whether or not such 
amounts are includible in gross income 
and whether or not attributable to con¬ 
tributions made while the individual to 
whom they relate was an owner-em¬ 
ployee. However, amounts subject to 
reporting do not include any amounts 
distributed or made available by the 
trustee of any trust or the issuer of any 
contract under any plan with respect 
to which he has not received the notifi¬ 
cation provided in either subparagraph 

(3) of this paragraph or paragraph (b) 
of this section. Amounts distributed or 
made available under the plan include, 
for example, amounts received by the in¬ 
dividual as loans on contracts purchased 
under the plan, and payments made to 
the individual by reason of the surrender 
of contracts purchased under the plan, 
whether or not prior to their maturity. 

(3) Notification by trustee. The 
trustee of any trust described in section 
401(a) and exempt from tax under sec¬ 
tion 501(a) who receives notification 
from any owner-employee that contri¬ 
butions have been made to the trust on 
behalf of that owner-employee as an 
owner-employee shall notify in writing 
the issuer of any contract which is 
treated as an annuity contract under 
sections 401 through 404 purchased by 
the trust for the benefit of that owner- 
employee that such contributions have 
been made to such trust. Such notifi¬ 
cation shall be delivered to such issuer 
at the time such contract is purchased 
or within 90 days after the notification 
required by paragraph (b) of this sec¬ 
tion is received by the trustee, whichever 
is later. Only one such notification must 
be made with respect to any contract. 

(4) Record keeping. Any trustee, 
insurance company, or other person, 
which is referred to in subparagraph (1) 
of this paragraph and which is notified 
under section 6047(b) that contributions 
to the trust or under the plan have been 
made on behalf of an owner-employee 
shall maintain a record of such notifica¬ 
tion until all funds of the trust or under 
the plan on behalf of the owner-em¬ 
ployee have been distributed. 

(5) Inclusion of other payments. 
The Form 1099 filed under this section 
by any person with respect to payments 
to another person during a calendar 
year may, at the election of the maker, 
include other payments made by him to 
such other person during such year 


which are required to be reported on 
Form 1099. 

(6) Time and place for filing. The 
return required under this section for 
any calendar year shall be filed after the 
close of that year and on or before 
February 28 of the following year with 
any of the Internal Revenue Service 
Centers, the addresses of which are listed 
in the instructions for Form 1096. For 
extensions of time for filing returns 
under this section, see § 1.6081-1. 

(b) Notification by owner-employee. 
Any owner-employee on behalf of whom 
contributions are made to a trust de¬ 
scribed in section 401(a) and exempt 
under section 501(a) or under a plan 
described in section 403(a) shall notify 
in writing— 

(1) The trustee of such a trust, or 

(2) The issuer of any contract which 
is treated as an annuity contract under 
sections 401 through 404 under such 
plan, 

that such contributions have been made 
to such trust or plan. Such notifica¬ 
tion shall be delivered to such trustee or 
such issuer during the first calendar year 
in which such contributions are made or 
on or before February 28 of the year 
following such year. Only one such no¬ 
tification must be made with respect to 
any contract or any trust. 

(c) Penalty. For criminal penalty 
for furnishing fraudulent information 
under this section, see § 301.7207-1 of 
this chapter (Regulations on Procedure 
and Administration). 

Par. 6. Paragraph (a) (1) (ii) and (4) 
and paragraph (c) of § 1.6049-1 are 
amended to read as follows: 

§ 1.6049-1 Returns of information as to 
interest paid in calendar years after 
1962. 

(a) Requirement of reporting —(1) 
In general. * * * 

(ii) Every person who during a calen¬ 
dar year after 1962 receives payments of 
interest as a nominee on behalf of an¬ 
other person aggregating $10 or more 
shall make an information return on 
Forms 1096 and 1087 for such calendar 
year showing the aggregate amount of 
such interest, the name and address of 
the person on whose behalf received, 
the total of such interest received on be¬ 
half of all persons, and such other in¬ 
formation as is required by the form. 

♦ * * * * 

(4) Inclusion of other payments. 
The Form 1099 filed by any person with 
respect to payments of interest to an¬ 
other person during a calendar year may, 
at the election of the maker, include 
other payments made by him to such 
other person during such year which 
are required to be reported on Form 
1099. Similarly, the Form 1087 filed 
by a nominee with respect to payments 
of interest received by him on be¬ 
half of any other person during a cal¬ 
endar year may include payments of 
dividends received by him on behalf of 
such person during such year which are 
required to be reported on Form 1087. 
In addition, any person required to 
report payments on both Forms 1087 and 
1099 for any calendar year may use one 


Form 1096 to summarize and transmit 
such forms. 

***** 

(c) Time and place for filing. The 
returns required under this section tor 
any calendar year shall be filed after 
the close of that year and on or before 
February 28 of the following year with 
any of the Internal Revenue Service 
Centers, the addresses of which are listed 
in the instructions for Form 1096. For 
extensions of time for filing returns 
under this section, see § 1.6081-1. 

In Part 301—Procedure and Adminis¬ 
tration : 

Par. 7. Section 301.7207 is amended 
and a historical note added at the end 
thereof to read as follows: 

§ 301.7207 Statutory provisions; fraud¬ 
ulent returns, statements, or other 
documents. 

Sec. 7207. Fraudulent returns, statements, 
or other documents. Any person who will¬ 
fully delivers or discloses to the Secretary or 
his delegate any list, return, account, state¬ 
ment, or other document, known by him to 
■be fraudulent or to be false as to any material 
matter, shall be fined not more than $1,000, 
or imprisoned not more than 1 year, or both. 
Any person required pursuant to section 6047 
(b) or (c) to furnish any information to the 
Secretary or any other person who willfully 
furnishes to the Secretary or such other per¬ 
son any information known by him to be 
fraudulent or to be false as to any material 
matter shall be fined not more than $1,000, or 
imprisoned not more than 1 year, or both. 

[Sec. 7207, as amended by sec. 7(m) (3), Self- 
Employed Individuals Tax Retirement Act 
1962 (76 Stat. 831)1 

Par. 8. Section 301.7207-1 is amended 
to read as follows: 

§ 301.7207-1 Fraudulent returns, state¬ 
ment, or other documents. 

Any person who willfully delivers or 
discloses to any officer or employee of the 
Internal Revenue Service any list, return, 
account, statement, or other document, 
known by him to be fraudulent or to be 
false as to any material matter, shall be 
fined not more than $1,000, or imprisoned 
not more than 1 year, or both. Any per¬ 
son required pursuant to section 6047 (b) 

■ or (c) to furnish information to any offi¬ 
cer or employee of the Internal Revenue 
Service or any other person who willfully 
furnishes to such officer or employee of 
the Internal Revenue Service or such 
other person any information known by 
him to be fraudulent or to be false as 
to any material matter shall be fined 
not more than $1,000, or imprisoned not 
more than 1 year, or both. 

[F.R. Doc. 63-9923; Filed, Sept. 16, 1963; 

8:48 a.m.] 


Title 5—ADMINISTRATIVE 
PERSONNEL 

Chapter I—Civil Service Commission 

REORGANIZATION AND REVISION 
OF CHAPTER; REPUBLICATION OF 
AMENDMENTS 

In the Federal Register for Septem¬ 
ber 14, 1963. the Civil Service Commis- 
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sion published a group of new regulations 
to become effective November 17, 1963, 
superseding the corresponding old regu¬ 
lations on that date. Complete back¬ 
ground information appears in the 
explanatory statement published with 
those new regulations. Among other 
things, this explanatory statement indi¬ 
cated that the new regulations published 
on September 14, 1963, did not reflect 
any changes in the current regulations 
that were published in the Federal 
Register after August 6, 1963, but that 
these changes would be published in the 
near future as amendments of the new 
regulations. These amendments are set 
out below. 

PART 213—EXCEPTED SERVICE 
Subpart C—Excepted Schedules 

Schedule a 

1. Subparagraph (5) is added to para¬ 
graph (a) of § 213.3108 as set out below. 

§ 213.3108 Department of the Navy. 

(a) General. * * * 

(5) One Staff Assistant to the Naval 
Aide to the President. 

§ 213.3149 [Amendment] 

2. Paragraphs (b), (c), and (d) of 
§ 213.3149 are revoked. 

Schedule C 

1. Subparagraph (6) is added to para¬ 
graph (j) of § 213.3304 and subparagraph 
(6) of paragraph (p) is amended as set 
out below. 


(36) One Private Secretary to the 
Deputy Assistant Secretary (Civil 
Rights). 

(37) The Director for Equal Employ¬ 
ment Opportunity, Office of the Deputy 
Assistant Secretary (Civilian Personnel 
and Industrial Relations), Office of the 
Assistant Secretary of Defense (Man¬ 
power) . 

(38) One Private Secretary to the 
Director for Equal Employment Oppor¬ 
tunity. 

4. Subparagraphs (10), (18), and (22) 
of paragraph (a) of § 213.3344 are 
amended and subparagraph (20) is 
added to paragraph (b) as set out below. 

§ 213.3344 Housing and Home Finance 

Agency. 

(a) Office of the Administrator. * * * 

(10) One Assistant Commissioner for 

Program Planning, Urban Renewal Ad¬ 
ministration. 

***** 

(18) One 'Private Secretary to the 
Assistant Administrator (Community 
Programs). 

***** 

(22) One Assistant Administrator 
(Community Programs). 

(b) Federal Housing Administra¬ 
tion. * * * 

(20) One Assistant Commissioner for 
Home Mortgages. 

5. Paragraph (c) of § 213.3352 is re¬ 
voked and paragraph (d) is added as Set 
out below. 


§ 213.3304 Department of State. 

* * * * * 


(j) Bureau of Far Eastern Af¬ 
fairs. * * * 

(6) One Staff Assistant. 

(p) Office of the Deputy Under Secre¬ 
tary for Administration. * * * 

(6) Two Special Assistants to the 
Deputy Under Secretary. 


2. Subparagraph (16) is added to 
paragraph (a), and subparagraph (3) is 
added to paragraph (c) of § 213.3305 as 
set out below. 

§ 213.3305 Treasury Department. 


(a) Office of the Secretary. * * * 

(16) One Staff Assistant to the Assist¬ 
ant to the Secretary (National Security 

Affairs). 

(c) Bureau of Customs. * * * 

(3) One Confidential Assistant to the 
Commissioner of Customs. 


3. Subparagraphs (33), (34), (35), 
(36), (37), and (38) are added to para¬ 
graph (a) of § 213.3306 as set out below. 

§ 213.3306 Department of Defense. 


(a) Office of the Secretary. * * * . 

One Deputy Assistant Secretary 
Civil Rights), Office of the Assistant 
Secretary of Defense (Manpower). 

(34) The Principal Assistant to the 
deputy Assistant Secretary (Civil 


(35) One Staff Assistant to the Deputy 
distant Secretary (Civil Rights). 


§ 213.3352 Saint Lawrence Seaway De¬ 
velopment Corporation. 
***** 

(d) The Assistant Administrator. 

5a. Paragraph (1) is added to § 213.3354 
as set forth below: 

§ 213.3354 Federal Home Loan Bank 
Board. 

***** 

(1) One Director of Public Affairs. 

§ 213.3357 [Amendment] 

6. Paragraph (h) of § 213.3357 is 
revoked. 

7. Paragraph (c) of § 213.3359 is 
amended and paragraph (e) is added as 
set out below. 

§ 213.3359 National Capital Transpor¬ 
tation Agency. 

***** 

(c) One Special Assistant to the Ad¬ 
ministrator. 

***** 

(e) One Special Assistant for Con¬ 
gressional Liaison. 

8. Paragraph (u) is added to § 213.- 
3360 as set out below. 

§ 213.3360 Peace Corps. 

***** 

(u) The Director and the Deputy Di¬ 
rector, Africa Regional Office. 

(R.S. 1753, sec. 2, 22 Stat. 403, as amended: 
5U.S.C. 631, 633) 


PART 591—ALLOWANCES AND DIF¬ 
FERENTIALS PAYABLE IN NON- 
FOREIGN AREAS 

Paragraph (g) of § 591.101 and para¬ 
graph (g) of § 591.401 are amended as 
set out below. 

§ 591.101 Definitions. 

***** 

(g) “Non-foreign area” means the 
States of Alaska and Hawaii, the Com¬ 
monwealth of Puerto Rico, territories of 
the United States, and such additional 
areas located outside the continental 
United States as the Secretary of State 
shall designate as being within the scope 
of Part II of Executive Order 10000, as 
amended. 

§ 591.401 Payment of allowances anti 
differentials. 

***** 

(g) Payment of an allowance at the 
rate prescribed for the post of regular 
assignment shall continue for all periods 
of temporary absence from the post on 
leave, including transit time. Payment 
of a differential at the rate prescribed 
for the post of regular assignment shall 
continue for the first 42 consecutive days 
of temporary absence from the post on 
leave, including transit time. Payment 
of allowances and differentials under 
this paragraph is authorized only if the 
employee returns to a post of regular 
assignment in a foreign or non-foreign 
area, unless 

(1) The department or agency con¬ 
cerned determines that it is in the public 
interest not to return the employee to a 
post of regular assignment, or 

(2) The department or agency con¬ 
cerned determines that the employee’s 
failure to return to a post of regular 
assignment was due to compelling per¬ 
sonal reasons, such as the health of the 
employee or his family, or to circum¬ 
stances over which the employee has no 
control. 

(Sec. 207, 62 Stat. 194, as amended; 5 US.C. 
118h; sec. 202, E.O. 10000, 13 F.R. 5453, 3 CFR, 
1948 Supp.; E.O. 10636, 20 F.R. 7025, 3 CFR,’ 
1955 Supp.) 


PART 831—RETIREMENT 

Subparagraph (2) of paragraph (a) 
of § 831.201 is amended as set out below. 

§ 831.201 Exclusions from retirement 
coverage. 

(a) The following groups of em¬ 
ployees in the executive branch of the 
Government are excluded from the Civil 
Service Retirement Act: 

***** 

(2) Intermittent employees — non¬ 
full-time employees without a prear¬ 
ranged regular tour of duty. 

(Sec. 16, 70 Stat. 758; 5 U.S.C. 2266) 


PART 870—LIFE INSURANCE 

Subparagraph (6) of paragraph (a) of 
§ 870.202 is amended as set out below. 
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§ 870.202 Exclusions. 

(а) Employees in the following groups 
are excluded from the application of this 
part: 

***** 

(б) An intermittent employee—a 
non-full-time employee without a pre¬ 
arranged regular tour of duty. 

(Sec. 11, 68 Stat. 742; 5 U.S.C. 2100) 


PART 890—FEDERAL EMPLOYEES 
HEALTH BENEFITS 

Subparagraph (4) of paragraph (c) of 
§ 890.102 is amended as set out below. 

§ 890.102 Coverage. 

***** 

(c) The following employees are not 
eligible: 

***** 

(4) An intermittent employee—a non¬ 
full-time employee without a prear¬ 
ranged regular tour of duty. 

(Sec. 10, 73 Stat. 715; 5 U.S.C. 3009) 

United States Civil Serv¬ 
ice Commission, 

[seal] Mary V. Wenzel, 

Executive Assistant to 
the Commissioners. 

[F.R. Doc. 63-9901; Filed, Sept. 16, 1963; 
8:49 a.m.] 


Title 21—FOOD AND DRUGS 


Diethylstilbestrol in Feed 


1 . 


Principal ingredient 


Mg. per 
head 
per day 


Combined with— 


Mg. per 
head 
per day 


* * * 


b. Diethylstilbestrol.. 


10 


Oxytetracycline... 


75-80 


Limitations 


For beef cattle weighing over 
400 lb.; feed 75-80 mg. oxy- 
tetracycline and 10 mg. 
diethylstilbestrol per head 
per day from concentrates 
containing one o. the 
following levels and bear¬ 
ing directions as shown: 


Indications 
for use 


Reduction of the 
incidence and 
severity of 
liver abscesses. 


Mg. of diethyl¬ 
stilbestrol per 
pound of 
of concentrate 

Mg. of oxytetra¬ 
cycline per 
pound of 
of concentrate 

Feeding rate: 
pounds of medi¬ 
cated ration per 
beef animal 
per day 

0.5 

0.8 

1.0 

1.5 

2.0 

6.0 

6.7 

10.0 

The following concc 
other nonmedicat 
animal: 

20.0 

3.75-4.0 

6.0-6.4 

7. 5-8.0 

11.2-12.0 
15.0-16.0 

37. 5-40.0 

50.0-53.4 

75.0-80.0 

sntrate requires directi 
ed feed on a 1:1 basi 

| 150.0-160.0 

20 

12.5 

10 

6.7 

5 

2 

- 1.5 

1 

ons for mixing with 
is before offering to 

0.5 


1 


Not to be fed to dairy or 
breeding cattle. 

Withdraw 48 hours before 
slaughter. 

As the mono-alkyl (Cr-Cis) 
trimethyl ammonium salt 
of oxytetracy cline, equiv¬ 
alent to the specified 
amounts of the hydro¬ 
chloride salt. 


Chapter I—Food and Drug Adminis¬ 
tration, Department of Health, Edu¬ 
cation, and Welfare 

SUBCHAPTER B—FOOD AND FOOD PRODUCTS 

PART 121—food additives 

Subpart C—Food Additives Permitted 
in Animal Feed or Animal Feed 
Supplements 

Subpart D—Food Additives Permitted 
in Food for Human Consumption 

Diethylstilbestrol ; Oxytetracycline 

A. The Commissioner of Food and 
Drugs, having evaluated the data sub¬ 
mitted in a petition filed by Chas. Pfizer 
& Co., Inc., 235 East 42d Street, New 
York 17, New York, has concluded that 
§ 121.241 should be amended to provide 
for the addition of oxytetracycline to 
beef cattle feed containing diethylstil¬ 
bestrol. Therefore, pursuant to the pro¬ 
visions of the Federal Food, Drug, and 
Cosmetic Act (sec. 409(c)(1), 72 Stat. 
1786, as amended 76 Stat. 785; 21 U.S.C. 
348(c) (1)) and under the authority dele¬ 
gated to the Commissioner by the Secre¬ 
tary of Health, Education, and Welfare 
(25 F.R. 8625), the food additive regula¬ 
tions are amended as set forth below: 

§ 121.241 [Amendment] 

1. Section 121.241 Diethylstilbestrol is 
amended by inserting in the table in 
paragraph (b) the following new item: 


§ 121.251 [Amendment] 

2. Section 121.251 Oxytetracycline is amended by adding to paragraph (d) the 
following new table: 

Table 2—Oxytetracycline in Cattle Feed 


Combined with— 

Mg. per 
head 
per day 



Diethylstilbestrol. 

10 


* 


Principal ingredient 


1. Oxytetracycline.. 


a. Oxytetracycline.... 


Mg. per 
head 
per day 


75-80 


75-80 


Limitations 


For beef cattle weighing 
over 400 lb.: as the mono¬ 
alkyl (Cg-Cn) trimethyl 
ammonium salt of oxy¬ 
tetracycline. 

For beef cattle weighing 
over 4001b.; feed 75-80mg. 
oxytetracycline per head 
per day and 10 mg. dieth¬ 
ylstilbestrol per head per 
day from concentrates 
containing one of the fol¬ 
lowing levels and bearing 
directions as shown: 


Indications 
for use 


Reduction of the 
incidence ana 
severity of liver 


Fattening ofbeef 

cattle. 


Mg. of dieth¬ 
ylstilbestrol per 
pound of concentrate 


0.5 

0.8 

1.0 

1.5 

2.0 

5.0 

6.7 


Mg. of oxy¬ 
tetracycline per 
pound of concentrate 


3.75-4.0 
6. 0-6.4 
7.5-8. 0 
11.2-12. 0 
15.0-16.0 
37. 5-40.0 
50. 0-53.4 


Feeding rate: 
Pounds of medicated 
ration per beef 
animal per day 


20 

12.5 

10 

6.7 

5 

2 

1.5 


0. I OU. U-OO. 1 

The following concentrate requires directions tor mixing ? ther 
nonmedicated feed on a 1:1 basis before offering to animal. 

2a 0 1 150.0-160.0 I o- 6 


Withdraw 48 hours before 
slaughter. 

Not to be fed to dairy or 
breeding cattle. 
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(Sec. 409(c) (1), 72 Stat. 1786, as amended, 76 
Stat. 785; 21 U.S.C. 348(c) (1)) 

B. The Commissioner of Food and 
Drugs has further concluded that § 121.- 
1046 of the food additive regulations 
should be amended relative to residues of 
oxytetracycline in the edible portions of 
beef cattle after slaughter. Therefore, 
pursuant to the provisions of the Federal 
Food, Drug, and Cosmetic Act (sec. 409 
(c)(4), 72 Stat. 1786; 21 U.S.C. 348(c) 

(4)) and under the authority delegated 
to the Commissioner by the Secretary of 
Health, Education, and Walfare (25 F.R. 
8625), § 121.1046 is amended by adding 
thereto a new paragraph (c) reading as 
follows: 

§ 121.1046 Oxytetracycline. 

* * * * * 

(c) Zero in uncooked edible tissues 
and byproducts of beef cattle. 

(Sec. 409(c)(4), 72 Stat. 1786; 21 U.S.C. 348 

(c)(4)) 

Any person who will be adversely af¬ 
fected by the foregoing order may at any 
time within 30 days from the date of its 
publication in the Federal Register file 
with the Hearing Clerk, Department of 
Health, Education, and Welfare, Room 
5440 , 3 30 Independence Avenue SW., 
Washington 25, D.C., written objections 
thereto. Objections shall show wherein 
the person filing will be adversely affected 
by the order and specify with particu¬ 
larity the provisions of the order deemed 
objectionable and the grounds for the 
objections. If a hearing is requested, 
the objections must state the issues for 
the hearing. A hearing will be granted 
if the objections are supported by 
grounds legally sufficient to justify the 
relief sought. Objections may be ac¬ 
companied by a memorandum or brief in 
support thereof. All documents shall be 
filed in quintuplicate. 

Effective date. This order shall be 
effective on the date of its publication in 
the Federal Register. 

(Sec. 409(c) (1), (4), 72 Stat. 1786, as 

amended, 76 Stat. 785; 21 U.S.C. 348(c) (1), 

Dated; September 11, 1963. 

Geo. P. Larrick, 
Commissioner of Food and Drugs. 

I p R- Doc. 63-9855; Filed, Sept. 16, 1963; 
8:45 a.m.J 


SUBCHAPTER C—DRUGS 

PART 146e—CERTIFICATION OF BAC¬ 
ITRACIN AND BACITRACIN-CON¬ 
TAINING DRUGS 

Bacitracin (or Zinc Bacifracin)-Poly- 
myxin Ointment; Change of Expira- 
tion Date 

Under the authority vested in the Sec- 
hl f^ y of Health > Education, and Welfare 
y the Federal Food, Drug, and Cosmetic 
2iTTo ec ’ 59 Stat. 463 as amended; 
m . . - c - 35 7) and delegated to the Com- 
s i0 * er °f Food and Drugs by the Sec- 
cpr?fJ F ’ R - 8625) > the regulations for 
cin Nation °f bacitracin and bacitra- 
m-containing drugs (21 CFR 146e.409) 
amended by changing the expiration 
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date for bacitracin-polymyxin ointment 
or zinc bacitracin-polymyxin ointment 
from 36 months to 60 months. As 
amended, paragraph (a) (5) of § 146e.409 
Bacitracin-polymyxin ointment * * * 
reads as follows: 

(5) Its expiration date shall be the 
date that is 12 months after the month 
during which the batch was certified, 
except that the date that is 18 months, 
24 months, 36 months, 48 months, or 60 
months after the month during which the 
batch was certified may be used if the 
person who requests certification has 
submitted to the Commissioner results 
of tests and assays showing that after 
having been stored for such period of 
time such drug as prepared by him com¬ 
plies with the standards of identity, 
strength, quality, and purity prescribed 
for the drug. 

Notice and public procedure and de¬ 
layed effective date are not necessary pre¬ 
requisites to the promulgation of this 
order, and I so find, since the nature of 
the change is such that it cannot be 
applied to specific products unless and 
until the manufacturer thereof has sup¬ 
plied adequate data regarding the 
articles involved. * 

Effective date. This order shall be 
effective on the date of its publication 
in the Federal Register. 

(Sec. 507, 59 Stat. 463, as amended; 21 U.S.C. 
357) 

Dated: September 11, 1963. 

Geo. P. Larrick, 

Commissioner of Food and Drugs. 

[F.R. Doc. 63-9903; Filed, Sept. 16, 1963; 

8:47 a.m.] 


Title 7—AGRICULTURE 

Chapter X—Agricultural Marketing 
Service (Marketing Agreements and 
Orders; Milk), Department of Agri¬ 
culture 

[Milk Order No. 128] 

PART 1128—MILK IN CENTRAL WEST 
TEXAS MARKETING AREA 

Order Terminating Certain Provisions 

Pursuant to the provisions of the Agri¬ 
cultural Marketing Agreement Act of 
1937, as amended (7 U.S.C. 601 et seq.), 
and of the order regulating the handling 
of milk in the Central West Texas mar¬ 
keting area (7 CFR Part 1128), it is here¬ 
by found and determined that: 

(a) The following provisions of the 
base plan and all references thereto, in¬ 
cluding but not necessarily limited to 
those set forth below of the order no 
longer tend to effectuate the declared 
policy of the Act: 

(1) Sections 1128.15, 1128.16, 1128.73, 
1128.80, and 1128.81 in their entirety; 

(2) In § 1128.30(a) the following: 
“and for the months of March through 
June the aggregate quantities of base 
milk and excess milk”; 

(3) In § 1128.31(a) the following: 
“and for the months of March through 
June, such producer’s deliveries of base 
milk and excess milk”; 


(4) In § 1128.72 the phrase, “of July 
through February”; 

(5) In § 1128.90(a) the phrase, “or 
§ 1128.73”; 

(6) In § 1128.91 the phrase, “or to the 
uniform price for base milk computed 
pursuant to § 1128.73(e)”; and 

(7) Section 1128.91(b) in its entirety. 

(b) Notice of proposed rule making, 

public procedure thereon, and 30 days 
notice of the effective date hereof is im¬ 
practical, unnecessary, and contrary to 
the public interest in that: 

(1) This termination order does not 
require of persons affected substantial or 
extensive preparation prior to the effec¬ 
tive date. 

(2) This termination order will not af¬ 
fect the marketing of milk in the Central 
West Texas area since the provisions 
terminated herein have been suspended 
by action of the Assistant Secretary since 
March 1, 1959 (24 F.R. 1785). Since 
these provisions no longer serve any use¬ 
ful purpose it is appropriate that they 
be revoked at this time. 

Therefore, good cause exists for mak¬ 
ing this order effective on publication in 
the Federal Register. 

It is therefore ordered, That the afore¬ 
said provisions of the order are hereby 
terminated. 

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 

Effective date: On publication in the 
Federal Register. 

Signed at Washington, D.C.,*on Sep¬ 
tember 11, 1963. 

George L. Mehren, 
Assistant Secretary. 

[F.R. Doc. 63-9893; Filed, Sept. 16, 1963; 

8:47 a.m.] 


Title 10—ATOMIC ENERGY 

Chapter I—Atomic Energy 
Commission 

PART 2—RULES OF PRACTICE 
Miscellaneous Amendments 

On January 16, 1963 (28 F.R. 411) the 
Atomic Energy Commission published for 
public comment proposed corrective 
amendments of 10 CFR Part 2. 

Comments received by the Commis¬ 
sion from interested persons have been 
given careful consideration, and certain 
of the proposed amendments have been 
modified. The changes are: 

1. Section 2.105, paragraph (a), sub- 
paragraph (4) has been added to clarify 
the types of licenses and amendments 
which may be the subjects of public 
notice prior to issuance. 

2. Section 2.421 has been deleted pend¬ 
ing further consideration by the Com¬ 
mission. 

3. Section 2.714, paragraph (a), has 
been revised so as to exclude Saturdays, 
Sundays and Holidays in the computa¬ 
tion of time periods for filing petitions to 
intervene. This revision will clarify the 
existing language of the regulation and 
will avoid hardship situations when time 
to file a timely petition to intervene may 
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be limited because of intervening week¬ 
ends and holidays. 

4. Section 2.743, paragraph (b), has 
been revised to clarify the language re¬ 
garding the use of prepared written testi¬ 
mony in public proceedings. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and the Administra¬ 
tive Procedure Act of 1946, the following 
amendments of 10 CFR Part 2 are pub¬ 
lished as a document subject to codifica¬ 
tion to be effective upon publication in 
the Federal Register. 

§ 2.3 [Amendment] 

1. Section 2.3 Resolution of conflict , is 
amended by adding the words “or other 
part of this chapter” following the word 
“subpart”. 

2. Section 2.4 is amended by redesig¬ 
nating paragraphs (g), (h), (i), (j) , (k), 
and (1), as (h), (i), (j), (k), (1), and (n) 
respectively, and adding paragraph (g) 
as follows: 

§ 2.4 Definitions. 

***** 

(g) “Facility” means a production 
facility or a utilization facility as defined 
in § 50.2 of this chapter. 

3. Section 2.4 is amended by adding a 
new paragraph (m) as follows: 

(m) “Respondent” means, in an appeal 
pursuant to Subpart D from a decision 
of a contracting officer determining a 
dispute under a subcontract, both the 
prime contractor and the contracting 
officer. 

4. Paragraph (a) of §2.101 is amended 
by adding the words “for a license for a 
facility, or to receive waste radioactive 
material from other persons for the pur¬ 
pose of packaging, storage or disposal,” 
after the word “application” in the last 
sentence. 

As so amended, § 2.101(a) reads as 
follows: 

§ 2.101 Filing of application. 

(a) An application for a license or an 
amendment to a license shall be filed 
with the Director of Regulation as pre¬ 
scribed by the applicable provisions of 
this chapter. A prospective applicant 
may confer informally with the regula¬ 
tory staff prior to the filing of an appli¬ 
cation. Each application for a license 
for a facility, or to receive waste radio¬ 
active material from other persons for 
the purpose of packaging, storage or dis¬ 
posal, will be assigned a docket number. 

5. Paragraph (a) of § 2.103 is revised 
to read as follows: 

§ 2.103 Actions on applications for by¬ 
product, source, special nuclear ma¬ 
terial, and operator licenses. 

(a) If the Director of Regulation finds 
that an application for a byproduct, 
source, special nuclear material or oper¬ 
ator license complies with the require¬ 
ments of the Act and this chapter, he will 
issue a license. If the license is for a 
facility or for the receipt of waste radio¬ 
active material for the purpose of pack¬ 
aging, storage or disposal, the Director 
of Regulation will inform the State and 
local officials specified in § 2.104(b) of 
the issuance of the license. 


6. Paragraph (b) of § 2.103 is revised 
to read as follows: 

(b) If the Director of Regulation finds 
that an application does not comply with 
the requirements of the Act and this 
chapter he may issue a notice of proposed 
denial or a notice of denial of the appli¬ 
cation and inform the applicant in writ¬ 
ing of: 

(1) The nature of any deficiencies or 
the reason for the proposed denial or the 
denial, and 

(2) The right of the applicant to de¬ 
mand a hearing within twenty (20) days 
from the date of the notice or such longer 
period as may be specified in the notice. 

7. Paragraph (a) of § 2.104 is revised 
to read as follows: 

§ 2.104 Notice of hearing: 

(a) In the case of an application on 
which a hearing is required by the Act or 
this Chapter, or in which the Commission 
finds that a hearing is required in the 
public interest, the Secretary will issue 
a notice of hearing to be published in the 
Federal Register as required by law at 
least fifteen (15) days, and in the case of 
an application concerning a facility, 
thirty (30) days, prior to the date set for 
hearing in the notice. The notice will 
state: 

(1) The time, place, and nature of the 
hearing; 

(2) The authority under which the 
hearing is to be held; 

(3) The matters of fact and law to be 
considered; and 

(4) The time within which answers to 
the notice shall be filed. 

8. Subparagraph (3) of § 2.105(a) Is 
revised to read as follows: 

§ 2.105 Notice of proposed action. 

***** 

(a) * • * 

(3) An amendment of a license speci¬ 
fied in subparagraph (1) or (2) of this 
paragraph and which involves significant 
hazard considerations different from 
those previously evaluated. 

9. A new subparagraph (4) of § 2.105 
(a) is added to read as follows: 

(4) Any other license or amendmeiit 
as to which the Commission or the Di¬ 
rector of Regulation determines that an 
opportunity for a public hearing should 
be afforded. 

10. Paragraph (b) of § 2.105 Notice 
of proposed action, is amended by chang¬ 
ing “concisely state” to read “set forth”. 

11. Subparagraph (4) of § 2.105(b) is 
amended by adding the words “or 
amendment” after the word “license”. 

12. Paragraph (c) of § 2.105 Notice 
of proposed action is amended by 
changing “application for a construction 
permit” to read “application for a 
license”. 

13. Paragraph (d) of § 2.105 Notice of 
proposed action, is amended by deleting 
the words “not less than”. 

14. Section 2.106 is revised to read as 
follows: 

§ 2.106 Notice of issuance. 

(a) The Director of Regulation will 
cause to be published in the Federal 


Register notice of, and will inform the 
State and local officials specified in 
§ 2.104(b) of, the issuance of: 

(1) A license for which a notice of 
proposed action .has been previously 
published; 

(2) An amendment of a license for a 
facility or to receive waste radioactive 
material from other persons for the pur¬ 
pose of packaging, storage or disposal, 
whether or not a notice of proposed ac¬ 
tion has been previously published; 

(3) Any other license or amendment 
as to which the Commission or the Di¬ 
rector of Regulation determines that an 
opportunity for a public hearing should 
be afforded. 

(b) The notice of issuance will set 
forth: 

(1) The nature of the license or 
amendment; 

(2) The manner in which copies of 
the safeguards analysis, if any, may be 
obtained and examined; 

(3) A finding that the application for 
the license or amendment complies with 
the requirements of the Act and this 
chapter; 

(4) The text of the license or amend¬ 
ment, if such text has not previously 
been published with a notice of pro¬ 
posed issuance. 

(c) If a notice of proposed action has 
not been previously published, the no¬ 
tice of issuance will provide that, within 
fifteen (15) days from the date of pub¬ 
lication of the notice in the Federal 
Register : 

(1) The applicant may file a request 
for a hearing; 

(2) Any person whose interest may be 
affected by the proceeding may file a 
petition for leave to intervene. 

(d) If a request for a hearing or a 
petition for leave to intervene is filed 
within the time prescribed in the notice, 
the Commission will issue a notice of 
hearing or an appropriate order. 

15. Paragraph (a) of § 2.107 is revised 
to read as follows: 

§ 2.107 Withdrawal of application. 

(a) The Commission may permit an 
applicant to withdraw an application 
prior to the issuance of a notice of hear¬ 
ing on such terms and conditions as it 
may prescribe, or may, on receiving a 
request for withdrawal of an applica¬ 
tion, deny the application or dismiss it 
with prejudice. Withdrawal of an ap¬ 
plication after the issuance of a notice 
of hearing shall be on such terms as 
the presiding officer may prescribe. 

16. Section 2.109 is revised to read as 
follows: 

§ 2.109 Effect of timely renewal appli¬ 
cation. 

If, at least thirty (30) days prior to 
the expiration of an existing license a ‘ 
thorizing any activity of a continui * 
nature, a licensee files an apphcat 
for a renewal or for a new license 
the activity so authorized, the 6xist 
license will not be deemed to have 
pired until the application has been 
nally determined. 

17. Subparagraph (1) of § 2.202(a) I s 
revised to read as follows: 
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§ 2.202 Order to show cause. 

(a) * * * 

(1) Allege the violations with which 
the licensee is charged, or the poten¬ 
tially hazardous conditions or other 
facts deemed to be sufficient ground for 
the proposed action. 

18. Paragraph (d) of § 2.202 Order to 
show cause, is amended by adding the 
words “or stipulation” following the 
word “answer”. 

§ 2.203 [Amendment] 

19. Section 2.203 Settlement, is 
amended by changing in the last sen¬ 
tence “a decision and order” to read “a 
decision or order”. 

20. Subpart B is amended by adding a 
new § 2.204 to read as follows: 

§ 2.204 Order for modification of 
license. 

The Commission may modify a license 
by issuing an amendment on notice to 
the licensee that he may demand a hear¬ 
ing with respect to all or any part of 
the amendment within twenty (20) days 
from the date of the notice or such 
longer period as the notice may provide. 
The amendment will become effective 
on the expiration of the period during 
which the licensee may demand a hear¬ 
ing, or, in the event that he demands 
a hearing, on the date specified in an 
order made following the hearing. 
When the Commission finds that the 
public health, safety, or interest so re¬ 
quires, the order may be made effective 
immediately. 

§ 2.412 [Amendment] 

21. Subparagraph (4) of § 2.412(a) is 
amended by changing “request” to read 

“demand”. 

22. Appendix “B” to Subpart D is 
amended by adding at the beginning of 
paragraph (5) the words “The findings 
of fact and”. 

23. Subparagraph (5) of § 2.413(b) is 
amended by adding after the word 
“specify” the words “the findings of fact 

and”. 

24. Section 2.413 is amended by add¬ 
ing a new paragraph (d) as follows: 

§ 2.413 Complaint. 

* * * * * 

(d) Each separate claim shall be sep¬ 
arately stated and numbered. 

§ 2.414 [Amendment] 

25. Subparagraph (2) of § 2.414(a) is 
amended by adding after the word “con¬ 
tract” the words “and any pertinent 
Plans, specifications, and change orders”. 

26. P a r a g r a p h (b) of § 2.414 is 
amended by deleting the words “In 
pomplymg with the requirement of serv¬ 
ice prescribed by § 2.712”. 

§ 2.416 [Amendment] 

27. Paragraph (a) of § 2.416 by chang¬ 
ing “within twenty (20) days” to read 

within thirty (30) days”. 

28. Subpart D is amended by adding 
anew § 2.420 as follows: 

No. 181-6 
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§ 2.420 Submission on agreed statement 
of facts. 

A proceeding under this subpart may 
be submitted for determination without 
pleadings by the filing of a statement, 
signed and acknowledged by all the par¬ 
ties, specifying the matters in dispute 
and the relief requested, agreeing upon 
a statement of facts upon which the 
controversy depends, and submitting it 
for decision. The appeal may be de¬ 
cided on the agreed statement of facts 
pursuant to § 2.419. 

29. Paragraph (b) of § 2.701 is revised 
to read as follows: 

§2.701 Filing of documents. 

* * * * * 

(b) All documents offered for filing 
shall be accompanied by proof of serv¬ 
ice upon all parties to the proceeding or 
their attorneys of record as required by 
law or by rule or order of the Commis¬ 
sion. The regulatory staff of the Com¬ 
mission, or in proceedings under Sub¬ 
part D the contracting officer, shall be 
deemed to be a party. 

§ 2.707 [Amendment] 

30. Section 2.707 Default, is amended 
by changing “to appear” to read “or his 
failure to appear”. 

31. Paragraph (c) of § 2.708 is 
amended by deleting, in the first sen¬ 
tence “by an attorney of record for the 
party or, in the case of a party not rep¬ 
resented by counsel,” and adding at the 
end of that sentence “, or by an attorney 
having authority with respect to it.” 

As amended, § 2.708(c) reads as fol¬ 
lows: 

§ 2.708 Formal requirements for docu¬ 
ments. 

***** 

(c) The original of each document 
shall be signed in ink by the party or his 
authorized representative, or by an 
attorney having authority with respect 
to it. The capacity of the person sign¬ 
ing, his address, and the date shall be 
stated. The signature of a person sign¬ 
ing in a representative capacity is a 
representation that the document has 
been subscribed in the capacity speci¬ 
fied with full authority, that he has read 
it and knows the contents, that to the 
best of his knowledge, information, and 
belief the statements made in it are true, 
and that it is not interposed for delay. 
If a document is not signed, or is signed 
with intent to defeat the purpose of this 
section, it may be stricken. 

32. Paragraph (d) of § 2.708 is 
amended by changing “fifteen” to read 
“twenty (20)”. 

As amended, § 2.708(d) reads as fol¬ 
lows: 

(d) Except as otherwise provided by 
this Part or by order, a pleading or other 
document other than correspondence 
shall be filed in an original and twenty 
(20) conformed copies. 

33. Section 2.708 is amended by adding 
a new paragraph (f) as follows: 

(f) A document filed by telegraph 
need not comply with the formal require¬ 
ments of paragraphs (b), (c) and (d) of 
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this section if an original and copies 
otherwise complying with all of the re¬ 
quirements of this section are mailed to 
the Secretary within two (2) days 
thereafter. 

34. Section 2.710 is amended by adding 
in the second sentence after the words 
“legal holiday” the words “at the place 
where the action or event is to occur,’ 7 . 

As so amended, § 2.710 reads as fol¬ 
lows: 

§ 2.710 Compulation of lime. 

In computing any period of time, the 
day of the act, event, or default after 
which the designated period of time 
begins to run is not included. The last 
day o£ the period so computed is in¬ 
cluded unless it is a Saturday, Sunday, or 
legal holiday at the place where the ac¬ 
tion or event is to occur, in which event 
the period runs until the end of the 
next day which is neither a Saturday, 
Sunday, nor holiday. When the period 
of time is less than seven (7) days, in¬ 
termediate Saturdays, Sundays, and 
holidays are excluded. Whenever a 
party has the right or is required to do 
some act or take some proceeding within 
a prescribed period after the service of 
a notice or other paper upon him and 
the notice or paper is served upon him 
by mail, three (3) days shall be added 
to the prescribed period. 

§ 2.711 [Amendment] 

35. Section 2.711 Extension of time, is 
amended by adding the words “, or by 
stipulation approved by the Commission 
or the presiding officer”. 

§ 2.712 [Amendment] 

36. The title of § 2.712(a) is amended 
by changing “Who may make service” 
to read “Service of papers by the Com¬ 
mission”, and by deleting “service of 
which is governed by § 2.720,”. 

§ 2.714 [Amendment] 

37. Paragraph (a) of § 2.714 Interven¬ 
tion is amended by changing “five (5) 
days” to read “seven (7) days”. 

38. Paragraph (b) of § 2.715 is revised 
to read as follows: 

§ 2.715 Participation by a person not a 
party. 

***** 

(b) The Secretary will give notice of 
a hearing to any person who requests 
it prior to the issuance of the notice of 
hearing, and will furnish a copy of the 
notice of hearing to any person who re¬ 
quests it thereafter. When a communi¬ 
cation bears more than one signature, 
the Commission will give the notice to 
the person first signing unless the com¬ 
munication clearly indicates otherwise. 

39. Paragraph (b) of § 2.717 is re¬ 
vised to read as follows: 

§ 2.717 Commencement and termina¬ 
tion of jurisdiction of presiding of¬ 
ficer. 

***** 

(b) The Director of Regulation may 
issue an order and take any otherwise 
proper administrative action with re¬ 
spect to a licensee who is a party to a 
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pending proceeding. Any order related 
to the subject matter of the pending pro¬ 
ceeding may be modified by the presid¬ 
ing officer as appropriate for the pur¬ 
pose of the proceeding. 

40. Paragraph (a) of § 2.730 is 
amended by adding to the first sentence 
“or, when a proceeding is pending be¬ 
fore a presiding officer, to the presiding 
officer”. 

As amended § 2.730(a) reads as 
follows: 

§ 2.730 Motions. 

(a) Presentation and disposition. All 
motions shall be addressed to the Com¬ 
mission or, when a proceeding is pend¬ 
ing before a presiding officer, to the 
presiding officer. All written motions 
shall be filed with the Secretary, and 
served on all parties to the proceeding. 
During the time when a proceeding is 
before the Commission, a motion for an 
extension of time which would ordinarily 
be granted as of course, and to which 
all parties consent, may be acted upon 
by the Chief Hearing Examiner. 

41. The title and text of paragraph (g) 
of § 2.730 are s amended by changing 
“allowance of an interlocutory appeal” 
to read “certification of question to the 
Commission”, and by changing “allow¬ 
ance of an interlocutory appeal” to “cer¬ 
tification of a question to the Commis¬ 
sion”, respectively. 

As so amended, § 2.730(g) reads as 
follows: 

(g) Effect of filing a motion or cer¬ 
tification of question to the Commis¬ 
sion. Unless otherwise ordered, neither 
the filing of a motion nor the certification 
of a question to the Commission shall 
stay the proceeding or extend the time 
for the performance of any act. 

42. Paragraph (b) of § 2.743 is revised 
to read as follows: 

§ 2.743 Evidence. 

* * * * * 

(b) Written testimony. Where the 
interest of any party will not be prej¬ 
udiced, the parties are encouraged to 
submit all or part of the direct testimony 
of witnesses in written form, unless ob¬ 
jections are presented and unless other¬ 
wise ordered by the presiding officer. 
Unless otherwise ordered by the presid¬ 
ing officer, a party may serve copies of 
proposed written testimony on all parties 
five days in advance of the session of the 
hearing at which such testimony is to be 
presented. The presiding officer may 
permit the introduction of written testi¬ 
mony not so served, either on the consent 
of all parties present or after having 
given them a reasonable opportunity to 
examine it. Whenever it is deemed nec¬ 
essary or desirable, the Commission or 
the presiding officer may direct that pro¬ 
posed testimony be reduced to written 
form and be served and offered in the 
manner described in this paragraph, al¬ 
lowing a reasonable time for the prepa¬ 
ration of the written testimony. Written 
testimony may be incorporated in the 
transcript of the record as if read or, in 
the discretion of the presiding officer, 
may be offered and admitted in evidence 
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as an exhibit. This paragraph does not 
apply to proceedings pursuant to Sub¬ 
part B for modification, suspension or 
revocation of a license. 

§ 2.754 [Amendment] 

43. Paragraph (a) of § 2.754 Proposed 
findings and conclusions, is amended by 
adding the words “lesser or” after the 
word “reasonable”. 

§ 2.760 [Amendment] 

44. Paragraph (a) of § 2.760 Initial de¬ 
cision and its effect, is amended by add¬ 
ing after the words “an initial decision 
which” the words “, except as otherwise 
provided in this chapter,”. 

§ 2.761 [Amendment] 

45. Paragraph (c) of § 2.761 Expedited 
decisional procedure, is amended by add¬ 
ing after the words “within thirty (30) 
days after its date”, the words “except 
as otherwise provided in this chapter”. 

§ 2.790 [Amendment] 

46. Subparts G and H are amended by 
changing the number of § 2.810 Public 
inspection, exceptions, requests for with¬ 
holding, to § 2.790, and by transferring 
that section and the preceding center 
heading “Availability of Official Records” 
to Subpart G—Rules of General Appli¬ 
cability, following § 2.780. 

(Sec. 161, 68 Stat. 948; 42 U.S.C. 2201) 

Dated at Washington, D.C., this 4th 
day of September 1963. 

For the Atomic Energy Commission. 

Woodford B. McCool, 

Secretary. 

[F.R. Doc. 63-9858; Filed, Sept. 16, 1963; 
8:45 a.m.] 


PART 30—licensing of byproduct 
MATERIAL 

Exempt Concentrations 

On January 9, 1963 the Commission 
published for public comment a pro¬ 
posed amendment of 10 CFR Part 30 
which would clarify the Commission’s 
licensing requirements for the transfer 
of byproduct material in exempt con¬ 
centrations contained in products. 

The amendment published below re¬ 
tains the substantive provisions set 
forth in the proposed rule although a 
number of minor revisions have been 
made in the text to reflect further Com¬ 
mission consideration, and comments 
and suggestions received in response to 
the notice of proposed rule making. 

The Commission’s regulations have not 
previously declared explicitly whether a 
company which engages another firm to 
perform radiotracer services for it in¬ 
volving the introduction of exempt con¬ 
centrations of byproduct material into 
the company’s products is required to 
have a license issued pursuant to § 30.24 
(h) even though the radiotracer firm 
performing the service has a Commission 
license issued under § 30.24(h). The 
following amendment clarifies the Com¬ 
mission’s regulations in this respect by 
providing that only the radiotracer firm, 
which introduces the byproduct material 
into the product, need be licensed. The 


Commission has determined that a spe¬ 
cific license issued under § 30.24(h) is 
not required for the company for which 
the radiotracer services are rendered, 
and which has control and possession of 
the product. 

The amendment of § 30.24(h) requires 
that a licensee who transfers byproduct 
material by introducing it into a product 
or material owned or possessed by an¬ 
other person file an annual report of 
activities under the license. The li¬ 
censee must demonstrate reasonable as¬ 
surance that the concentration of by¬ 
product material at the time of transfer 
of the product or material as an exempt 
concentration will not exceed the con¬ 
centrations in § 30.73. 

This amendment is not intended to * 
prevent the owner or possessor of the 
product or material from obtaining a li¬ 
cense for this purpose under § 30.24(h), 
or to require him to utilize the services 
of another firm or person for the intro¬ 
duction of the byproduct material. 

The Commission’s regulation, 10 CFR 
Part 150—Exemptions and Continued 
Regulatory Authority in Agreement 
States Under Section 274, established 
certain exemptions for persons in states 
with which the Commission has entered 
into effective agreements under subsec¬ 
tion 274(b) of the Atomic Energy Act of 
1954. A license or exemption from li¬ 
censing requirements, nevertheless, is re¬ 
quired for the transfer of possession or 
control by the manufacturer, processor, 
or producer of any equipment, device, 
commodity, or other product containing 
source, byproduct, or special nuclear ma¬ 
terial, intended for use by the general 
public (10 CFR 150.15(a) (6)). 

A new paragraph (c) is added to § 30.9, 
exempting from licensing requirements a 
manufacturer, processor, or producer in 
an agreement State to the extent that he 
transfers any product or material which 
contains byproduct material in concen¬ 
trations not in excess of those specified 
in § 30.73, added to it by a licensee hold¬ 
ing a specific license issued by an agree¬ 
ment State or the Commission expressly 
authorizing its introduction into the 
' product or material. The exemption 
does not authorize transfer of byproduct 
material contained in any food, beverage, 
cosmetic, drug, or other product designed 
for ingestion or inhalation by, or applica¬ 
tion to, a human being. 

Section 30.24(h)(3) as published for 
comment required that, prior to intro¬ 
ducing byproduct material into a product 
owned or possessed by another person, 
the Commission licensee obtain a written 
statement that the owner or person in 
possession is aware of and consents to 
introduction of radioactive material into 
his product. This proposed requirement 
has been deleted in the following rule. 
Where it appears desirable to impose 
such a requirement upon a Commission 
licensee, that result can be achieved by 
an appropriate condition of his license. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and the Administra¬ 
tive Procedure Act of 1946, the following 
amendment of Title 10, Chapter I, Part 
30—Licensing of Byproduct Material, is 
published as a document subject to codi¬ 
fication to be effective thirty (30) days 
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after publication in the Federal 
Register. 

1. Paragraph (h) of § 30.24 is revised 
to read as follows: 

(h) Licensing the transfer of byprod¬ 

uct material contained in products in 
exempt concentrations. (1) An appli¬ 

cation for a specific license authorizing 
the introduction of byproduct material 
into a product or material owned by or 
in the possession of the licensee or an¬ 
other and the transfer of ownership or 
possession of the product or material 
containing the byproduct material will 
be approved if the applicant: 

(i) Satisfies the general requirements 
specified in § 30.23; 

(ii) Provides a description of the prod¬ 
uct or material into which the byproduct 
material will be introduced, intended 
use of the byproduct material and the 
product or material into which it is in¬ 
troduced, method of introduction, ini¬ 
tial concentration of the byproduct ma¬ 
terial in the product or material, control 
methods to assure that no more than 
the specified concentration is introduced 
into the product or material, estimated 
time interval between introduction and 
transfer of the product or material, and 
estimated concentration of the radioiso¬ 
topes in the product or material at the 
time of transfer; and 

(iii) Provides reasonable assurance 
that the concentrations of byproduct 
material at the time of transfer will not 
exceed the concentrations in section 
30.73, that reconcentration of the by¬ 
product material in concentrations ex¬ 
ceeding those in section 30.73 is not 
likely, that use of lower concentrations 
is not feasible, and that the product or 
material is not likely to be incorporated 
in any food, beverage, cosmetic, drug or 
other commodity or product designed for 
ingestion or inhalation by, or applica¬ 
tion to, a human being. 

(2) Each person licensed under this 
paragraph shall file a report in duplicate 
with the Director, Division of Licensing 
and Regulation, describing the type and 
quantity of each product or material 
into which byproduct material has been 
introduced during the reporting period, 
name and address of the person who 
owns or possesses the product or ma¬ 
terial into which byproduct material has 
been introduced, the type and quantity 
of byproduct material introduced into 
each such product or material, and the 
initial concentrations of byproduct ma¬ 
terial in the product or material at time 
of transfer of the byproduct material by 
the licensee. The report shall be sub¬ 
mitted within 30 days after the end of 
each calendar year in which the licensee 
introduces byproduct material into a 
Product or material pursuant to a license 
granted under this paragraph. 

2. A new paragraph (c) is added to 
§ 30.9 Exempt concentrations, to read as 
follows: 

(c) A manufacturer, processor, or 
Producer of a product or material in an 
agreement State is exempt from the re¬ 
quirements for a license set forth in 


section 81 of the Act and from the regu¬ 
lations in this part, to the extent that 
he transfers byproduct material con¬ 
tained in a product or material in con¬ 
centrations not in excess of those speci¬ 
fied in § 30.73, and introduced into the 
product or material by a licensee holding 
a specific license issued by an agreement 
State or the Commission expressly au¬ 
thorizing such introduction. This ex¬ 
emption does not apply to the transfer 
of byproduct material contained in any 
food, beverage, cosmetic, drug, or other 
commodity or product designed for in¬ 
gestion or inhalation by, or application 
to, a human being. 

3. Paragraph (f) of § 30.32 is amended 
to read as follows: 

(f) Notwithstanding the provisions of 
§§30.9 and 30.32(c) of this part, no 
person may introduce byproduct mate¬ 
rial into a product or material knowing 
or having reason to believe that it will 
be transferred to persons not licensed 
by the Commission or by an agreement 
State, except in accordance with a license 
issued pursuant to § 30.24(h) of this 
part. 

(Sec. 161, 68 Stat. 948; 42 U.S.C. 2201; sec. 
274, 73 Stat. 688, 42 U.S.C. 2021. Interpret 
or apply secs. 81, 183, 68 Stat. 935, 954; 42 
U.S.C. 2111,2232) 

Dated at Washington, D.C., this 4th 
day of September 1963. 

For the Atomic Energy Commission. 

Woodford B. McCool, 
Secretary . 

[F.R. Doc. 63-9857; Filed, Sept. 16, 1963; 

8:45 a.m.] 


Title 14—AERONAUTICS AND 
SPACE ' 

Chapter I—Federal Aviation Agency 

SUBCHAPTER E—AIRSPACE [NEW] 

[Airspace Docket No. 63-AL-21] 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, CONTROLLED AIRSPACE, 
AND REPORTING POINTS [NEW] 

Revocation of Control Zone 

The purpose of this amendment to 
§ 71.171 of the Federal Aviation Regula¬ 
tions is to revoke the Middleton Island, 
Alaska, control zone. 

Weather reporting service is no longer 
available at the Middleton Island Air¬ 
port. Therefore, the Federal Aviation 
Agency has determined that the Middle- 
ton Island control zone is no longer justi¬ 
fied as an assignment of controlled air¬ 
space and action is taken herein to re¬ 
voke the Middleton Island control zone. 

Since the change effected by this 
amendment is less restrictive in nature 
than present requirements, notice and 
public procedure hereon are unnecessary 
and it may be made effective immedi¬ 
ately. 


In consideration of the foregoing, the 
following action is taken: In §71.171 (27 
F.R. 220-91, November 10, 1962), the 
Middleton Island, Alaska, control zone 
is revoked. 

This amendment shall become effec¬ 
tive upon the date of publication in the 
Federal Register. 

(Sec. 307(a), 72 Stat. 749; 49 U.S.C. 1348) 

Issued in Washington, D.C., on Sep¬ 
tember 11, 1963. 

H. B. Helstrom, 
Acting Chief, 

Airspace Utilization Division. 

[F.R. Doc. 63-9860; Filed, Sept. 16, 1963; 
8:45 a.m.] 


[Airspace Docket No. 63-PC-18] 

PART 71—DESIGNATION OF FEDERAL 

AIRWAYS, CONTROLLED AIRSPACE, 
AND REPORTING POINTS [NEW] 

Revocation of Federal Airway and 
Associated Control Areas 

The purpose of this amendment to 
Part 71 [New] of the Federal Aviation 
Regulations is to revoke Hawaii VOR 
Federal airway No. 5. 

Victor 5 and its associated control 
areas extend from Southgate, Hawaii, 
Intersection via Lanai, Hawaii, and the 
Mango, Hawaii, Intersection to Maui, 
Hawaii. In Airspace Docket No. 60-HO- 
15, published in the Federal Register on 
July 27, 1963 (28 F.R. 7670), VOR Fed¬ 
eral airway No. 16 was designated to 
overlie Victor 5 from the Southgate In¬ 
tersection to Lanai, Hawaii. From Lanai 
to Mango Intersection, Victor 5 coincides 
with Hawaii VOR Federal airway Nos. 
1 and 2. VOR Federal airway No. 17 was 
designated to overlie the segment of Vic¬ 
tor 5 from the Mango Intersection to 
Maui. Upon the effective date of Air¬ 
space Docket No. 60-HO-15, September 
19, 1963, the dual designation of this air¬ 
space will be unnecessary and action is 
taken herein to revoke Victor 5. 

Since this amendment is minor in na¬ 
ture and imposes no additional burden 
on any person, notice and public pro¬ 
cedure hereon are unnecessary. How¬ 
ever, since it is necessary that sufficient 
time be allowed to permit appropriate 
changes to be made on aeronautical 
charts, this amendment will become 
effective more than 30 days after 
publication. 

In consideration of the foregoing, the 
following action is taken: In § 71.127 
(27 F.R. 220-37, November 10, 1962) V-5 
Hawaii is revoked. 

This amendment shall become effec¬ 
tive 0001 e.s.t., November 14, 1963. 

(Sec. 307(a), 72 Stat. 749; 49 U.S.C. 1348) 

Issued in Washington, D.C., on Sep¬ 
tember 10, 1963. 

H. B. Helstrom, 

Acting Chief, 

Airspace Utilization Division. 

[F.R. Doc. 63-9861; Filed, Sept. 16, 1963; 

8:45 a.m.] 
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[Airspace Docket No. 62-CE-73] 

PART 71— DESIGNATION OF FEDERAL 
AIRWAYS, CONTROLLED AIRSPACE 
AND REPORTING POINTS [NEW] 

Revocation, Alteration, and Designa¬ 
tion of Control Zones, etc.. Correction 

On August 28, 1963, Federal Register 
Document 63-9213 was published in the 
Federal Register (28 F.R. 9426) which, 
in part, amended § 71.181 of the Federal 
Aviation Regulations. This document 
inadvertently omitted the designation of 
a transition area at Detroit City, Mich., 
as proposed in the notice of proposed 
rule making published in the Federal 
Register (28 F.R. 3874) dated April 19, 
1963. Accordingly, action is taken 
herein to rectify this omission. 

In consideration of the foregoing, ef¬ 
fective immediately, Federal Register 
Document 63-9213 (28 F.R. 9426) is 
altered as follows: 

Numbered paragraph 2, which amends 
§ 71.181 (27 F.R. 220-139, November 10, 
1962), is amended by adding the 
following: 

Detroit City, Mich. 

That airspace extending upward from 700 
feet above the surface within 2 miles each 
side of the 143° and 323° bearings from the 
Detroit City RBN, extending from 6 miles 
NW of the approach end of the Detroit City 
Airport Runway 15 to 8 miles NW of the RBN, 
and within 2 miles each side of the Windsor, 
Ontario, Canada, VOR 343° radial, extending 
from 4 miles north to 14 miles north of the 
Detroit City Airport (latitude 42°24'35" N., 
longitude 83°00'35'' W.), excluding the por¬ 
tion within the Detroit, Mich. (Detroit City 
Airport), control zone. 

(Sec. 307(a), 72 Stat. 749; 49 U.S.C. 1348) 

Issued in Washington, D.C., on Sep¬ 
tember 11, 1963. 

H. B. Helstrom, 

Acting Chief , 

Airspace Utilization Division. 

[F.R. Doc. 63-9862; Filed, Sept. 16, 1963; 

8:45 a.m.] 


[Airspace Docket No. 63-SW-42] 

PART 71—designation of federal 

AIRWAYS, CONTROLLED AIRSPACE, 
AND REPORTING POINTS [NEW] 

Designation of Transition Area 

On July 6, 1963, a notice of proposed 
rule making was published in the Fed¬ 
eral Register (28 F.R. 6918) stating that 
the Federal Aviation Agency proposed to 
designate a transition area in the vicinity 
of Zuni, N. Mex. 

Interested persons were afforded an 
opportunity to participate in the rule 
making through the submission of com¬ 
ments. All comments were favorable. 

The substance of the proposed amend¬ 
ment having been published and for the 
reasons stated in the notice, the follow¬ 
ing action is taken: 

In § 71.181 (27 F.R. 220-139, Novem¬ 
ber 10, 1962) the following transition 
area is added: 


Zuni, N. Mex. 

That airspace extending upward from 8,500 
feet MSL within 10 miles N and 7 miles S of 
the Zuni VORTAC 087° and 267° radials ex¬ 
tending from 20 miles E to 9 miles W of the 
VORTAC. 

This amendment shall become effec¬ 
tive 0001 e.s.t., November 14, 1963. 

(Sec. 307(a), 72 Stat. 749; 49 U.S.C. 1348) 

Issued in Washington, D.C., on Sep¬ 
tember 11, 1963. 

H. B. Helstrom, 
Acting Chief , 

Airspace Utilization Division. 

[F.R. Doc. 63-9863; Filed, Sept. 16, 1963; 
8:45 a.m.] 


[Airspace Docket No. 62-WA-123] 

PART 71—designation of federal 

AIRWAYS, CONTROLLED AIRSPACE, 
AND REPORTING POINTS [NEW] 

Miscellaneous Amendments 

Correction 

In F.R. Doc. 62-12243 appearing in 
the issue for Tuesday, December 11,1962, 
at page 12211, the following change is 
made: In paragraph 6 which amends 
§ 71.163, the reference to “140°10'00"” 
in the 3d line from the bottom of the 
description should read “149°10'00"”. 

Title 43 -PUBLIC LANDS: 
INTERIOR 

Chapter I—Bureau of Land Manage¬ 
ment, Department of the Interior 

APPENDIX—PUBLIC LAND ORDERS 

[Public Land Order 3222; Anchorage 052775] 

ALASKA 

Withdrawing Lands for Military Pur¬ 
poses; Revoking Certain Executive 
Orders, in Whole or in Part 

By virtue of the authority vested in the 
President by section 1 of the Act of 
June 25, 1910 (36 Stat. 847; 43 U.S.C. 
141), and pursuant to Executive Order 
No. 10355 of May 26, 1952, it is ordered 
as follows: 

1. Subject to valid existing rights the 
following-described public lands are 
hereby withdrawn from all forms of ap¬ 
propriation under the public land laws 
including the mining laws, and reserved 
as hereafter indicated, for military pur¬ 
poses : 

a. Under the jurisdiction of the De¬ 
partment of the Air Force for: Alaska 
Communications System 

Seward Meridian 
parcel NO. 1 

T. 13 N., R. 3 W., 

Sec. 7, lot 12, NE 14 NE 14 , E^SE^NE^, 
Ei/ 2 Wi/ 2 SEi/ 4 NEi4, Ei/ 2 Wi/ 2 Wi/ 2 SE*4N E y 4 , 
and W y 2 SW SW & SE y A NE y 4 . 


PARCEL NO.2 

T. 13 N., R. 3 W., 

Commencing at the center quarter section 
corner of section 7, the true point of begin¬ 
ning of this description; thence: 

N. 11° E., approximately 16 feet; 

N. 38°45' E., approximately 147 feet; 

N. 81° 15' E., approximately 301 feet; 

S. 1°30' E., approximately 175 feet; 

W. approximately 398 feet, to the true 
point of beginning. 

Aggregating 92.67 acres. 

Elmendorf Air Force Base 

T. 13 N., R. 3 W., 

Sec. 8, Ni/ 2 . 

Containing 320 acres. 

b. Under the jurisdiction of the De¬ 
partment of the Army as a petroleum, 
oil and lubricants tank farm: 

Seward Meridian 
T. 13 N..R.3W., 

Sec. 7, lot 15, Wi/aWi/aNW^SE^NE^, 
Wi/ 2 NWi/ 4 SWi/ 4 SE V 4 NEi/ 4 , Ei/ 2 SWi/ 4 NEi/ 4 , 
SW *4 SW V4 NE y 4 except a parcel described 
as: 

Commencing at the center quarter section 
corner of sec. 7, the true point of beginning 
of this description; thence: 

N. 11° E., approximately 16 feet; 

N. 38°45' E., approximately 147 feet; 

N. 81° 15' E., approximately 301 feet; 

S. 1°30' E., approximately 175 feet; 

W. approximately 398 feet to the true point 
of beginning. 

Containing 38.19 acres. 

2. Executive Order No. 5450 of Sep¬ 
tember 25, 1930, which withdrew lands 
for the Washington-Alaska Military 
Cable and Telegraph System, and Execu¬ 
tive Order No. 7448 of September 12, 
1936, which withdrew lands for the use 
of the War Department for the Alaska 
Communication System, are hereby 
revoked. The lands are either with¬ 
drawn by paragraph 1 of this order, or 
are included in a withdrawal for other 
military purposes. 

3. Executive Order No. 8102 of April 29, 
1939, which withdrew lands for use of 
the War Department for military pur¬ 
poses, is hereby revoked so far as it 
,affects the lands in section 8, described 
in paragraph la of this order. 

John A. Carver, Jr., 
Assistant Secretary of the Interior. 

September 11,1963. 

[F.R. Doc. 63-9871; Filed, Sept. 16, 1963; 

8:46 a.m.] 


[Public Land Order 3223; Sacramento 075749] 

SACRAMENTO 

Forest Service Recreation Site 
Withdrawal 

By virtue of the authority vested in 
the President and pursuant to Executive 
Order No. 10355 of May 26, 1952, it is 
ordered as follows: 

Subject to existing valid rights, the 
following-described lands in the Sierra 
National Forest are hereby withdrawi 
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from prospecting, location, entry and 
purchase under the United States min¬ 
ing laws in aid of programs of the Forest 
Service, Department of Agriculture, for 
utilization of the surface as a recreation 
area: 

Mount Diablo Meridian 
soda springs recreation site 
T. 6 S., R. 24 E., 

Sec. 30, lots 1, 2, Ei/ 2 NWV4. and Wy 2 NE %. 
Containing 243.47 acres. 

John A. Carver, Jr., 
Assistant Secretary of the Interior. 

September 11, 1963. 

[F.R. Doc. 63-9872; Filed, Sept. 16, 1963; 
8:46 a.m.] 


[Public Land Order 3224; Sacramento 050114] 

CALIFORNIA 

Withdrawal for Forest Service Natural 
Areas 

By virtue of the authority vested in 
the President and pursuant to Executive 
Order No. 10355 of May 26, 1952, it is 
ordered as follows: 

Subject to valid existing rights, the 
minerals in the following-described na¬ 
tional forest lands in the Inyo and Modoc 
National Forests, as indicated, are hereby 
withdrawn from prospecting, location, 
entry and purchase under the mining 
laws of the United States in aid of pro¬ 
grams of the Forest Service, Department 
of Agriculture, for utilization of the sur¬ 
face as natural areas for purposes of 
scientific study, research, and education: 
Mount Diablo Meridian 

INYO NATIONAL FOREST 

Harvey Monroe Hall Natural Area 
T. 1 . N., R. 24 E., 

Sec. 1 , lots 3, 4, S y 2 NW y 4 , and SW &; 

Sec. 2; 

Sec. 3, lots 1, 2, 3, 4, Sy 2 Ni/ 2 , and SE^; 

Sec. 10, Ei/ 2 NE^, and Ei/ 2 NE^SE^; 

Sec. 11, Ni/ 2 , Ni/ 2 Sy 2 , and Sy 2 SE^; 

Sec. 12, NWy 4 , Ni/ 2 SWy 4 , SW 14 SW 14 , and 

ne 14 se 14; 

Sec. 13, Ni/ 2 , and SE*4; 

Sec. 14, Ey 2 NE^. 

T. 2 N., R. 24 E., 

Sec. 34, ei/ 2 , ei/ 2 nev4nw^, sy 2 swy 4 swy 4 , 
and E]4SWy4; 

Sec. 35, wy 2 . 

The areas described aggregate ap¬ 
proximately 3,890 acres. 

Mount Diablo Meridian 

MODOC NATIONAL FOREST 

Devils Garden Natural Area 

T. 46 N., R. 12 E., 

Sec. 28, W y 2 ; 

Sec. 29, Ei/ 2 ; 

Sec. 32,Ni/ 2 NEi > 4; 

Sec. 33, Ny 2 NWy 4 . 

The area described aggregate approxi¬ 
mately 800 acres. 

John A. Carver, Jr., 
Assistant Secretary of the Interior. 

September 11,1963. 

IFR. Doc. 63-9873; Filed, Sept. 16, 1963; 
8:46 a.m.j 


[Public Land Order 3225; Idaho 014119] 

IDAHO 

Withdrawal for Forest Service Admin¬ 
istrative and Recreation Sites 

By virtue of the authority vested in the 
President, and pursuant to Executive 
Order No. 10355 of May 26, 1952, it is 
ordered as follows: 

1. Subject to valid existing rights, the 
minerals in the following-described na¬ 
tional forest lands are hereby withdrawn 
from prospecting, location, entry and 
purchase under the mining laws of the 
United States, in aid of programs of the 
Forest Service, Department of Agricul¬ 
ture, for utilization of the surface as an 
administrative site and a recreation site 
as indicated: 

Boise Meridian 

Chinook Campground Recreation Site 
T. 22 N., R. 5 E., 

Sec. 26, SE^NE^SE^SW^, EMjSW^ 
NE *4 SE *4 SW 14 , and N^NE^SE^E^ 

swy 4 . 

Bemis Point Radio Remote Administrative 
Site 

T. 23 N., R. 7 E., (unsurveyed), 

Sec. 31 Beginning at a point on the south 
boundary of the withdrawal which bears 
N. 2°30' E. 18 chains from a reference 
point designated by large “X” painted 
red and chiseled into a rock at the base 
of a snag, which bears N. 26° W. 16 
chains from the Bemis Lookout triangu¬ 
lation brass cap; thence west 4 chains 
to Corner No. 1; thence north 5 chains to 
Corner No. 2; thence east 10 chains to 
Corner No. 3; thence south 5 chains to 
Comer No. 4; thence N. 90° W. 10 chains 
to the point of beginning. 

The areas described aggregate approx¬ 
imately 10 acres. 

John A. Carver, Jr. 
Assistant Secretary of the Interior. 

September 11,1963. 

[F.R. Doc. 63-9874; Filed, Sept. 16, 1963; 
8:46 a.m.] 


[Public Land Order 3226; Anchorage 059157] 

ALASKA 

Withdrawal of Lands as a Source of 
Materials 

By virtue of the authority vested in 
the President and pursuant to Executive 
Order No. 10355 of May 26, 1952, it is 
ordered as follows: 

Subject to valid existing rights, the 
following-described lands are hereby 
withdrawn from all forms of appropria¬ 
tion under the public land laws, includ¬ 
ing the mining laws and reserved under 
jurisdiction of the Bureau of Land Man¬ 
agement as a source of materials for use 
by Federal agencies and other qualified 
users for public projects as authorized 
by law and the regulations of the Depart¬ 
ment of the Interior: 


(Broad Pass Area) 

FAIRBANKS MERIDIAN 

T. 20 S., Rs. 9 and 10 W. (unsurveyed), 

All that land located between the east 
bank of the Middle Fork of the Chulitna 
River and the westerly right of way line 
of the Alaska Railroad, beginning at the 
south line of T. 19 S., R. 9 W., and ex¬ 
tending southwesterly to the south line 
of section 12, T. 20 S., R. 10 W. 

The area described contains approxi¬ 
mately 440 acres. 

John A. Carver, Jr., 
Assistant Secretary of the Interior. 

September 11,1963. 

[F.R. Doc. 63-9875; Filed, Sept. 16, 1963; 

8:46 a.m.] 


[Public Land Order 3227; Utah 087869] 

UTAH 

Withdrawing Lands for Reclamation 
Purposes; Joes Valley Dam and 
Reservoir, Emery County Project 

By virtue of the authority contained 
in section 3 of the Act of June 17, 1902 
(32 Stat. 388; 43 U.S.C. 416), it is ordered 
as follows: 

Subject to valid existing rights, the 
following-described lands in the Manti- 
LaSal National Forest, are hereby with¬ 
drawn from all forms of appropriation 
under the public land laws, including the 
mining laws, and reserved for use of the 
Bureau of Reclamation, Department of 
the Interior, in connection with the Joes 
Valley Dam and Reservoir, Emery 
County Project: 

Salt Lake Meridian 

T. 17 S., R.6E., 

Sec. 30,Sy 2 Ny 2 NEV4. 

T. 18 S.,R.6E., 

Sec. 4, sy 2 of lots 5, 6, and 7, Ni/aS^NW^, 
and N y 2 SW % NE y 4 ; 

Sec. 8, N y 2 SW 14 SW l / 4 . 

The areas described aggregate approx¬ 
imately 180 acres. 

The lands shall be administered by 
the Forest Service, Department of Agri¬ 
culture, until such time as they or any 
portion thereof are needed for project 
purposes. 

John A. Carver, Jr., 
Assistant Secretary of the Interior. 

September 11,1963. 

[F.R. Doc. 63-9876; Filed, Sept. 16, 1963; 
8:46 a.m.] 


[Public Land Order 3228; 88518] 

OKLAHOMA 

Restoring Lands to Tribal Ownership 

Whereas, under an agreement of June 
4, 1891, ratified by the Act of March 2, 
1895 (25 Stat. 876, 894-898), the Wichita 
and Affiliated Bands of Indians ceded 
certain lands to the United States, and 
in return received allotments and other 
considerations, and; 
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Whereas, certain of the lands have 
been reserved and set aside for use of the 
Bureau of Indian Affairs for school, 
agency, cemetery and other administra¬ 
tive purposes, and; 

Whereas, the Indians, through their 
tribal council, and the Commissioner of 
Indian Affairs, have recommended that 
certain lands in such reserves be restored 
to tribal ownership, and; 

Whereas, such lands, hereinafter de¬ 
scribed, are surplus to the needs of the 
Bureau of Indian Affairs for adminis¬ 
trative purposes: 

Now, therefore, by virtue of the au¬ 
thority contained in Section 3 of the Act 
of June 18, 1934 (48 Stat. 984; 25 U.S.C. 
463), I hereby find that restoration to 
tribal ownership of the following-de¬ 
scribed ceded lands is in the public inter¬ 
est, and the said lands are hereby re¬ 
stored to tribal ownership for the use 
and benefit of the Wichita and Affiliated 
Bands of Indians (Caddo Tribe and the 
Absentee Band of Delaware Indians of 
Caddo County, Oklahoma), and are 
added to and made a part of the existing 
reservation, subject to any valid existing 
rights: 

Indian Meridian 

Riverside Indian School Reserves 

T. 7 N., R. 10W., 

Sec. 4; 

Sec. 5, E y 2 ; 

Sec.8, E y 2 ; 

Sec. 9, lots 1 and 4, N y 2 NE %, NW&, NE& 

swi/ 4 ,andwy 2 swy 4 : 

sec. io, lot 3, Nwy 4 Nwy 4) sy 2 sy 2 Ni/ 2 swy4. 

SI/2SW14, NW1/4SEV4, and those portions 
of the Si/ 2 NWy4, Ni/ 2 Ni/ 2 SWy4. and 
Ni/ 2 Si/ 2 Ni/ 2 SWV4 lying east of west right- 
of-way line of U.S. Highway 281; 

Sec. 15, lots 2 and 3. 

Wichita-Caddo Cemeteries 

T.7N..R. 10 W., 

Sec. 10,NE%NW%. 

T. 9 N., R. 10 W., 

Sec. 3, SE^SEy4- 

Wichita Sub-Agency 

T. 9 N., R. 11 W., 

Sec. 26,Wy 2 SEy4. 

Caddo Sub-Agency 

T.7N., R. 12 W., 

Sec. 1, SW&SW&; 

Sec.2,SEy4SE*4. 

The areas described aggregate 2,306.08 
acres. 

John A. Carver, Jr., 
Assistant Secretary of the Interior. 

September 11, 1963. 

[F.R. Doc. 63-9877; Filed, Sept. 16, 1963; 
8:46 a.m.] 


[Public Land Order 3229; Anchorage 057782; 

Wyoming 0244078] 

ALASKA AND WYOMING 

Correcting Public Land Orders No. 

3101 and 3128 

1. In Public Land Order No. 3128 
(Anchorage 057782) of July 9, 1963, ap¬ 
pearing as Federal Register Doc. 63-7372 
in the issue of July 13, 1963, at page 
7226, that portion of the land description 
in paragraph 1 which reads: “Beginning 
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at a point which bears west 625.29 feet 
from Cy 4 Corner” is corrected to read: 
“Beginning at a point which bears west 
665.29 feet from C l U Corner” 

2. In Public Land Order No. 3101 
(Wyoming 0244078) of June 12, 1963, ap¬ 
pearing as Federal Register Doc. 63-6417 
in the issue of June 19, 1963, at page 
6270, that part of the land description 
in sec. 6, T. 20 N., R. 91 W., appearing 
as “N^Ny^S 1 ^ of lot 5” is corrected to 
read “NV 2 and N^S 1 ^ of lot 5.” 

John A. Carver, Jr., 
Assistant Secretary of the Interior. 

September 11,1963. 

[F.R. Doc. 63-9878; Filed, Sept. 16, 1963; 
8:46 a.m.] 


[Public Land Order 3230; Oregon 013107] 

OREGON 

Withdrawal for Forest Service Road¬ 
side Zone and Recreation Area 

By virtue of the authority vested in 
the President, and pursuant to Executive 
Order No. 10355 of May 26, 1952, it is 
ordered as follows: 

Subject to valid existing rights, the 
minerals in the following-described na¬ 
tional forest lands in the Whitman Na¬ 
tional Forest are hereby withdrawn from 
prospecting, location, entry and pur¬ 
chase under the mining laws of the 
United States, in aid of programs of the 
Forest Service, Department of Agricul¬ 
ture, for utilization of the surface as a 
roadside zone and recreation area: 
Willamette Meridian 

T. 10 S., R. 38 E., 

Sec. 24, sy 2 SEi4. 

T. 10 S.,R. 39 E., 

Sec. 19, lot 4, SEV4SWy4, and SWV4SE^; - 
Sec. 29, NWy 4 , Ey 2 SW}4, and SE*4; 

Sec. 30, Ny 2 NEy4. 

The areas described aggregate ap¬ 
proximately 681 acres. 

John A. Carver, Jr., 
Assistant Secretary of the Interior. 

September 11, 1963. 

[F.R. Doc. 63-9879; Filed, Sept. 16, 1963; 
8:46 a.m.] 

[Public Land Order 3232; Sacramento 075721] 

CALIFORNIA 

Order Opening Reclamation With¬ 
drawn Lands to Mineral Location, 
Entry and Patent 

By virtue of the authority contained 
in the Act of April 23, 1932 (47 Stat. 
136; 43 U.S.C. 154)/ it is ordered as 
follows: 

1. Subject to valid existing rights and 
the provisions of existing withdrawals, 
the following-described lands shall, at 
10:00 a.m. on October 17, 1963, be open 
to location, entry and patent under the 
United States mining laws: 

Mount Diablo Meridian 

T. 14N..R. 11 E., 

Sec. 33,SE}4SEi4. 

Containing approximately 40 acres in 
the Tahoe National Forest. 


2. The opening made by this order 
shall be subject to the stipulations quoted 
below and which are made a part of this 
order, to be executed and acknowledged 
in favor of the United States by the loca¬ 
tors for themselves, their heirs, succes¬ 
sors, and assigns, and recorded in the 
county records, and in the United States 
Land Office at Sacramento, California 
before any rights attach by virtue of this 
order: 

The Bureau of Reclamation retains the 
right to use the land for any project pur¬ 
poses at any time. The United States will 
not be held liable for damages nor will it 
pay the costs of improvements the locator 
or any subsequent mining operator 
may lose as a result of the land being used 
for project purposes. Such steps as may be 
necessary will be taken by the locator or 
any subsequent mining operator to prevent 
the pollution of downstream storage facilities 
including Folsom and Nimbus Reservoirs. 

As the lands are included in the order 
creating Power Site Classification No. 
168, the provisions of the Act of August 
11, 1955 (69 Stat. 682; 30 U.S.C. 621) 
likewise apply. 

John A. Carver, Jr., 

Assistant Secretary of the Interior. 

September 11,1963. 

[F.R. Doc. 63-9880; Filed, Sept. 16, 1963; 

8:46 a.m.] 


[Public Land Order 3233; Oregon 013664] 

OREGON 

Order Opening Public Lands 

The Federal Power Commission has 
vacated the withdrawal created by the 
filing of an application for amendment 
of license for Project No. 57, so far as it 
affects the following-described lands: 

Willamette Meridian 

T. 10 S., R. 13 E., 

Sec. 33,Sy 2 SEV4. 

Containing 80 acres. 

By virtue of the authority vested in 
the Secretary of the Interior by sec. 24 
of the Act of June 10, 1920 (41 Stat. 
1075; 16 U.S.C. 818) and otherwise, the 
lands are hereby restored to the opera¬ 
tion of the public land laws, effective at 
10:00 a.m. on October 17, 1963. They 
have been open to applications and offers 
under the mineral-leasing laws and to 
location under the United States mining 
laws. 

The State of Oregon has waived its 
preference rights of application under 
sec. 24 of the Federal Power Act, and 
under subsection (c) of sec. 2 of the Act 
of August 27,1958 (72 Stat. 928; 43 U.S.C. 
852) . 

Inquiries concerning the lands should 
be addressed to the Manager, Land 
Office, Bureau of Land Management, 
Portland, Oregon. 

John A. Carver, Jr., 
Assistant Secretary of the Interior. 

September 11, 1963. 

[F.R. Doc. 63-9881; Filed, Sept. 16, 1963; 

8:46 a.m.] 
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[Public Land Order 3231; Utah 010062] 

UTAH 

Partly Revoking Public Land Order 
No. 2564 of December 15, 1961 

By virtue of the authority vested in the 
President and pursuant to Executive 
Order No. 10355 of May 26, 1962, it is 
ordered as follows: 

1. Public Land Order No. 2564 of De¬ 
cember 15, 1961, which withdrew 

national forest lands in Utah for use of 
the Forest Service, is hereby revoked so 
far as it affects the following-described 
lands: 

Salt Lake Meridian 

MANTI-LA SAL NATIONAL FOREST 

Ollerton Administrative Site 
T 11 S R 5 E 

Sec. 26, Ni/ 2 NWV4. and NfcSfcNWft. 

Containing approximately 120 acres. 

2. At 10:00 a.m. on October 17, 1963, 
the lands released from withdrawal by 
this order shall be open to such forms 
of disposition as may by law be made of 
national forest lands. 

John A. Carver, Jr., 
Assistant Secretary of the Interior . 

September 11, 1963. 

[F.R. Doc. 63-9897; Filed, Sept. 16, 1963; 
8:47 a.m.] 

Title 50—WILDLIFE AND 
FISHERIES 

Chapter I—Bureau of Sport Fisheries 
and Wildlife, Fish and Wildlife 
Service, Department of the Interior 

PART 32—HUNTING 

St. Marks National Wildlife Refuge, 
Florida 

The following special regulation *is is¬ 
sued and is effective on date of publica¬ 
tion in the Federal Register. 

§32.22 Special regulations; upland 
game; for individual wildlife refuge 
areas. 

Florida 

ST. MARK’S NATIONAL WILDLIFE REFUGE 

Public hunting of upland game on the 
St. Marks National Wildlife Refuge, 
Florida, is permitted only on the area 
designated by signs as open to hunting. 
This open area, comprising 1,800 acres, or 
3 percent of the total area of the refuge, 
is delineated on a map available at the 
refuge headquarters and from the Re¬ 
gional Director, Bureau of Sport Fish¬ 
eries and Wildlife, 809 Peachtree- 
Seventh Building, Atlanta 23, Georgia. 
Hunting shall be subject to the follow¬ 
ing conditions: 

(a) Species permitted to be taken: 
Turkey, quail, squirrel, rabbit, raccoon, 
bobcat, fox. 

(b) Open season: November 16, 1963, 
through January 5, 1964. Hunting every 
day. Special turkey gobbler season from 
March 28 through April 12, 1964, one- 
half hour before sunrise to 12:00 noon. 


(c) Daily bag limits: Turkey—2; 
quail—10; gray squirrel—10; fox squir¬ 
rel—2; rabbit—none; raccoon—none; 
bobcat—none; fox—none. 

(d) Methods of hunting: 

(1) Weapons: Shotgun not larger than 
10 gauge limited to 3-shell capacity; bow 
and arrow capable of casting one (1) 
ounce hunting arrow 150 yards; rifle, in¬ 
cluding repeating rifle; falcon. 

(2) Cross-bows and fully automatic 
weapons are prohibited. 

(3) Dogs permitted for the hunting of 
squirrel, rabbit, quail, raccoon and bob¬ 
cat. The hunting of turkey with dogs 
is prohibited. 

(4) Baiting prohibited. 

(e) Other provisions: 

(1) The provisions of this special reg¬ 
ulation supplement the regulations which 
govern hunting on wildlife refuge areas 
generally which are set forth in Title 50, 
Code of Federal Regulations, Part 32. 

(2) Camping and fires prohibited. 

(3) The St. Marks hunting area is 
managed in conjunction with the State’s 
Aucilla Game Management Area. Hunt¬ 
ers will be charged a hunting fee for the 
season by the State for hunting on the 
State’s management area and this will 
include the privilege of entering the 
refuge hunting area. 

(4) A Federal permit is not required to 
enter the public hunting area; however, 
the State permit as sold to hunters by 
the Florida Game and Fresh Water Fish 
Commission will be required as a permit 
to enter the St. Marks Refuge hunting 
area. 

(5) The provisions of this special reg¬ 
ulation are effective to April 13, 1964. 

§ 32.32 Special regulations; big game; 
for individual wildlife refuge areas. 

Florida 

ST. MARKS NATIONAL WILDLIFE REFUGE 

Public hunting of big game on the St. 
Marks National Wildlife Refuge. Florida, 
is permitted only on the area designated 
by signs as open to hunting. This open 
area, comprising 1,800 acres, or 3 per¬ 
cent of the total area of the refuge, is 
delineated on a map available at the 
refuge headquarters and from the Re¬ 
gional Director, Bureau of Sport Fish¬ 
eries and Wildlife, 809 Peachtree- 
Seventh Building, Atlanta 23, Georgia. 
Hunting shall be subject to the follow¬ 
ing conditions: 

(a) Species permitted to be taken: 
Deer (bucks only), and bear (adults 
only). 

(b) Open season: November 16, 1963, 
through January 5, 1964. One-half hour 
before sunrise to one-half hour after 
sunset. 

(c) Daily bag limits: Deer—1; sea¬ 
son’s limit—2; bear—1; season’s limit—1. 

(d) Methods of hunting: 

(1) Weapons: Shotgun not larger than 
10 gauge limited to 3-shell capacity; bow 
and arrow capable of casting one (1) 
ounce hunting arrow 150 yards; rifle, 
including repeating rifle. 

(2) Cross-bows, fully automatic weap¬ 
ons, 22 rimfire rifles and full jacketed 
bullets are prohibited. 

(3) Baiting prohibited. 

(e) Other provisions: 


(1) The provisions of this special reg¬ 
ulation supplement the regulations 
which govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 50, Code of Federal Regulations, 
Part 32. 

(2) Camping and fires prohibited. 

(3) The St. Marks area is managed in 
conjunction with the State’s Aucilla 
Game Management Area. Hunters will 
be charged a hunting fee for the season 
by the State for hunting on the State’s 
management area and this will include 
the privilege of entering the refuge 
hunting area. 

(4) A Federal permit is not required 
to enter the public hunting area; how¬ 
ever, the State permit as sold to hunters 
by the Florida Game and Fresh Water 
Fish Commission will be required as a 
permit to enter the St. Marks Refuge 
hunting area. 

(5) The provisions of this special 
regulation are effective to January 6. 
1964. 

Walter A. Gresh, 
Regional Director , Bureau of 
Sport Fisheries and Wildlife. 

[F.R. Doc. 63-9920; Filed, Sept. 16, 1963; 

8:48 a.m.] 


PART 32—HUNTING 

White River National Wildlife Refuge, 
Arkansas 

The following special regulation is is¬ 
sued and is effective on date of publica¬ 
tion in the Federal Register. 

§ 32.22 Special regulations; upland 
game; for individual wildlife refuge 
areas. 

Arkansas 

WHITE RIVER NATIONAL WILDLIFE REFUGE 

Public hunting of upland game on the 
White River National Wildlife Refuge, 
Arkansas, is permitted only on the area 
designated by signs as open to hunting. 
This open area, comprising 114,664 acres 
or 98 percent of the total area of the 
refuge, is delineated on a map available 
at the refuge headquarters and from the 
office of the Regional Director, Bureau 
of Sport Fisheries and Wildlife, 809 
Peachtree-Seventh Building, Atlanta 23, 
Georgia. Hunting shall be subject to the 
following conditions: 

(a) Species permitted to be taken: 
Squirrels, rabbits, bobcat. 

(b) Open season: October 1, 1963, 
through October 12, 1963. 

(c) Daily bag limits: Squirrels—8, 
rabbits—8, and bobcat—no limit. The 
hunting of upland game species as may 
be otherwise authorized by Arkansas 
State regulations is prohibited. 

(d) Methods of hunting: 

(1) Any type gun may be used. 

(2) Dogs prohibited. 

(3) Shooting from boats is prohibited. 

(e) Other provisions: 

(1) The provisions of this special 
regulation supplement the regulations 
which govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 50, Code of Federal Regulations, 
Part 32. 
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(2) Camping is permitted in desig¬ 
nated areas. Camps may be set up after 
12:00 noon on September 30, 1963. 

(3) A Federal permit is not required 
to enter the public hunting area. 

(4) The provisions of this special reg¬ 
ulation are effective to October 13, 1963. 

§ 32.32 Special regulations; big game; 
for individual wildlife refuge areas. 

Arkansas 

WHITE RIVER NATIONAL WILDLIFE REFUGE 

Public hunting of big game on the 
White River National Wildlife Refuge, 
Arkansas, is permitted only on the area 
designated by signs as open to hunting. 
This open area, comprising 114,664 acres 
or 98 percent of the total refuge area for 
the bow hunt and 87,000 acres or 75 per¬ 
cent of the total refuge area for the gun 
hunt, is delineated on maps available at 
the refuge headquarters and from the 
office of the Regional Director, Bureau 
of Sport Fisheries and Wildlife, 809 
Peachtree-Seventh Building, Atlanta 23, 
Georgia. Hunting shall be subject to 
the following conditions: 

(a) Species permitted to be taken: 
White-tailed deer. 

(b) Open season: October 17, 1963, 
through October 30, 1963 with bow and 


arrows. November 14, 1963, through 
November 16, 1963 with firearms. 

(c) Total bag limits: One deer either 
sex. 

(d) Methods of hunting: 

(1) Weapons: Bows with pull of not 
less than 40 pounds and arrows with 7 / 8 
inch minimum width blade. Guns—all 
rifles must be greater than .22 caliber 
and shotguns must be larger than 410 
gauge. Shotguns must use buckshot 
larger than No. 4 or ball shot or rifles 
slugs. 

(2) Cross bows or other mechanical 
bows and firearms are prohibited during 
the archery hunt. Bows and arrows are 
prohibited during the gun hunt. 

(3) Rifles of .22 caliber and under in¬ 
cluding 218 Bee, 219 Zipper, 22 Hornet, 
22 Savage, 220 Swift and 222 Reming¬ 
ton and all rifles using rim fire cart¬ 
ridges are prohibited. 

(4) Shooting from White River Levee, 
Jacks Bay road, and other improved 
roads is prohibited. 

(5) Dogs are not allowed. 

(e) Other provisions: 

(1) The provisions of this special reg¬ 
ulation supplement the regulations 
which govern hunting on wildlife refuge 


areas generally which are set forth in 
Title 50, Code of Federal Regulations, 
Part 32. 

(2) Camping is permitted in desig¬ 
nated campsites. No loaded firearms 
will be permitted in the camp area. 
Camps may be established after noon 
the day preceding the hunt. 

(3) All deer killed during the gun 
hunt must be checked at one of the 
following check stations: Mellwood 
Road, Tichnor or Ethel. All deer must 
be tagged immediately with the State 
tag furnished with hunter license. 

(4) Bobcats may be taken. 

(5) A Federal permit is required to 
enter the public hunting area for the 
archery hunt. No permit required for 
the gun hunt. Archery permits may be 
obtained from the Refuge Manager, Box 
7L, St. Charles, Arkansas. 

(6) The provisions of this special 
regulation are effective to November 17, 
1963. 

W. L. Towns, 

Acting Regional Director, Bu¬ 
reau of Sport Fisheries and 
Wildlife. 

[F.R. Doc. 63-9919; Filed, Sept. 16, 1963; 

8:48 a.m.] 






Proposed Rule Making 


1 DEPARTMENT OF THE TREASURY 

Internal Revenue Service 
[ 26 CFR Part 1 ] 

INCOME TAX 

Inclusion of Certain Medical Benefits 
in Pension or Annuity Plans, Pro¬ 
hibited Transactions of Trusts Under 
Certain Plans Covering Owner- 
Employees, and Other Miscella¬ 
neous Matters; Notice of Proposed 
Rule Making 

Notice is hereby given, pursuant to the 
Administrative Procedure Act, approved 
June 11, 1946, that the regulations set 
forth in tentative form below are pro¬ 
posed to be prescribed by the Commis¬ 
sioner of Internal Revenue, with the ap¬ 
proval of the Secretary of the Treasury 
or his delegate. Prior to the final adop¬ 
tion of such regulations, consideration 
will be given to any comments or sug¬ 
gestions pertaining thereto which are 
submitted in writing, in duplicate, to the 
Commissioner of Internal Revenue, At¬ 
tention: T:P, Washington 25, D.C., 
within the period of 30 days from the 
date of publication of this notice in the 
Federal Register. Any person submit¬ 
ting written comments or suggestions 
who desires an opportunity to comment 
orally at a public hearing on these pro¬ 
posed regulations should submit his re¬ 
quest, in writing, to the Commissioner 
within the 30-day period. In such case, 
a public hearing will be held, and notice 
of the time, place, and date will be 
published in a subsequent issue of the 
Federal Register. The proposed reg¬ 
ulations are to be issued under the au¬ 
thority contained in section 7805 of the 
Internal Revenue Code of 1954 (68A 
Stat. 917; 26 U.S.C.7805). 

[seal] Mortimer M. Caplin, 
Commissioner of Internal Revenue. 

In order to conform the Income Tax 
Regulations (26 CFR Part 1) under sec¬ 
tions 37, 62, 72, 101, 104, 105, 401, 402, 
403, 404, 503, and 1361 of the Internal 
Revenue Code of 1954 to section 2 (a) and 
<b) of the Act of October 23, 1962 (Pub¬ 
lic Law 87-863, 76 Stat. 1141) and sec¬ 
tions 6 and 7 (a)-(e) and (h) of the 
Self-Employed Individuals Tax Retire¬ 
ment Act of 1962 (76 Stat. 828, 829), such 
regulations are amended as follows: 

Paragraph 1. Section 1.37 is amended 
by revising section 37(c) (1) and by 
changing the historical note. These 
amended provisions read as follows: 

§ 1*37 Statutory provisions; retirement 
income. 

Sec. 37. Retirement income. * * * 

(c) Retirement income. * * * 
nfiV In tlle case of an individual who has 
attained the age of 65 before the close of 
tne taxable year, income from— 
in P ens i° ns and annuities (including, 
the case of an individual who is, or has 
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been, an employee within the meaning of 
section 401(c)(1), distributions by a trust 
described in section 401(a) which is exempt 
from tax under section 501 (a)), 

(B) Interest, 

(C) Rents, 

(D) Dividends, and 

(E) Bonds described in section 405(b) (1) 
which are received under a qualified bond 
purchase plan described in section 405(a) 
or in a distribution from a trust described 
in section 401(a) which is exempt from tax 
under section 501 (a), or 

* * * * * 

[Sec. 37 as amended by Act of Aug. 9, 1955 
(Pub. Law 299, 84th Cong., 69 Stat. 591); Act 
of Jan. 28, 1956 (Pub. Law 398, 84th Cong., 
70 Stat. 8); Act of Oct. 24, 1962 (Pub. Law 87- 
876, 76 Stat. 1199); sec. 7(a), Self-Employed 
Individuals Tax Retirement Act 1962 (76 
Stat. 828) ] 

Par. 2. Section 1.37-3 is amended by 
revising paragraph (a) (2) to read as 
follows: 

§ 1.37—3 Retirement income. 

(a) Inclusions in retirement income. 

* * * 

(2) Individuals 65 or over at the close 
of taxable year. In the case of indi¬ 
viduals who have attained the age of 65 
before the close of the taxable year, re¬ 
tirement income consists of income from 
pensions and annuities, interest, rents, 
dividends, and bonds described in sec¬ 
tion 405(b) (1) which are received under 
a qualified bond purchase plan described 
in section 405(a) or in a distribution 
from a trust described in section 401(a) 
which is exempt from tax under section 
501(a), to the extent that such income is 
includible in gross income. Pensions and 
annuities include (but are not limited 
to) amounts received as such under a 
public retirement system or under a re¬ 
tirement system established for members 
of the Armed Forces of the United States 
and distributions which are made by a 
trust described in section 401(a) and 
exempt from tax under section 501(a) 
and which are attributable to contribu¬ 
tions on behalf of a self-employed indi¬ 
vidual. For the purpose of section 
37(c) (1), income from rents shall be the 
gross amount received, not reduced by 
depreciation or other expenses. Retire¬ 
ment income does not include royalties 
as distinguished from rents. 

Par. 3. Section 1.62 is amended by add¬ 
ing a new paragraph (7) to section 62 
and by adding a historical note. These 
added provisions read as follows: 

§ 1.62 Statutory provisions; adjusted 
gross income defined. 

Sec. 62. Adjusted gross income defined. 
* * * 

(7) Pension, profit-sharing, annuity, and 
\bond purchase plans of self-employed in¬ 
dividuals. In the case of an individual who 
is an employee within the meaning of sec¬ 
tion 401(c)(1), the deductions allowed by 
section 404 and section 405(c) to the ex¬ 
tent attributable to contributions made on 
behalf of such individual. 


[Sec. 62 as amended by sec. 7(b), Self-Em¬ 
ployed Individuals Tax Retirement Act 1962 
(76 Stat. 828) ] 

Par 4. Section 1.62-1 is amended by 
revising paragraph (c) (8) and (9) and 
by adding a new subparagraph to para¬ 
graph (c). These amended and added 
provisions read as follows: 

§1.62—1 Adjusted gross income. 

* * * * * 

(c) * * * 

(8) Deductions allowable under part 
VI, section 212, and section 611 which are 
attributable to property held for the 
production of rents or royalties; 

(9) Deductions for depreciation and 
depletion allowable under sections 167 
and 611 to a life tenant of property or to 
an income beneficiary of property held in 
trust or to an heir, legatee, or devisee of 
an estate; 

(10) Deductions allowed by sections 
404 and 405(c) for contributions on be¬ 
half of a self-employed individual. 

Par. 5. There is added immediately 
after paragraph (g) of § 1.72-15 the fol¬ 
lowing new paragraph: 

§ 1.72—15 Applicability of section 72 to 
accident or health plans. 

* * * * * 

(h) Medical benefits for retired em¬ 
ployees, etc. Employer contributions to 
provide medical benefits described in 
section 401(h) under a qualified pension 
or annuity plan are not includible in 
the gross income of the employee on 
whose behalf such contributions were 
made. The payment of medical benefits 
described in section 401(h) as defined 
in paragraph (a) of § 1.401-14 under a 
plan established by an employer shall 
be treated in the same manner as the 
payment of any other accident or health 
benefits under an employer-established 
plan. See paragraphs (b), (c), and (d) 
of this section. 

Par. 6. Paragraph (b) (1) of § 1.72-18 
is amended by adding a new subdivision 
(vii) at the end thereof. The added 
provision reads as follows: 

§ 1.72—18 Treatment of certain total dis¬ 
tributions with respect to self- 
employed individuals. 

* * * * * 

(b) Distributions to which this section 
applies. (1) * * * 

(vii) For purposes of this section, the 
total amounts payable to a distributee 
or payee, or the amounts to the credit 
of the employee, do not include any 
amounts which have been placed in a 
separate account for the funding of med¬ 
ical benefits described in section 401(h) 
as defined in paragraph (a) of § 1.401- 
14. Thus, a distribution by a qualified 
trust or annuity plan may constitute a 
distribution to which this section applies 
even though amounts attributable to the 
funding of section 401(h) medical bene- 
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fits as defined in paragraph (a) of 
§ 1.401-14 are not so distributed. 

Par. 7. Section 1.101 is amended by re¬ 
vising section 101(b)(2)(B), by adding 
a paragraph (3) to section 101(b), and 
by adding a historical note. These 
amended and added provisions read as 
follows: 

§ 1.101 Statutory provisions; certain 
death benefits. 

Sec. 101 Certain death "benefits. * * ♦ 

(b) Employees’ death benefits. * * • 

(2) Special rules for paragraph (1). * * * 

(B) Nonforfeitable rights. Paragraph (1) 

shall not apply to amounts with respect to 
which the employee possessed, immediately 
before his death, a nonforfeitable right to 
receive the amounts while living. This sub- 
paragraph shall not apply to total distribu¬ 
tions payable (as defined in section 402(a) 
(3)) which are paid to a distributee within 
one taxable year of the distributee by reason 
of the employee’s death— 

(1) By a stock bonus, pension, or profit- 
sharing trust described in section 401(a) 
which is exempt from tax under section 
501(a), 

(ii) Under an annuity contract under a 
plan described in section 403 (a), or 

(iii) Under an annuity contract purchased 

by an employer which is an organization 
referred to in section 503(b) (1), (2), or 

(3) and which is exempt from tax under 
section 501(a), but only with respect to that 
portion of such total distributions payable 
which bears the same ratio to the amount 
of such total distributions payable which 
is (without regard to this subsection) in¬ 
cludible in gross income, as the amounts 
contributed by the employer for such annuity 
contract which are excludable from gross 
income under section 403(b) bear to the 
total amounts contributed by the employer 
for such annuity contract. 

***** 

(3) Self-employed individual not consid¬ 
ered an employee. For purposes of this sub¬ 
section, the term “employee” does not include 
an individual who is an employee within 
the meaning of section 401(c)(1) (relating 
to self-employed individuals). 

* * • • * 

[Sec. 101 as amended by sec. 23(d), Technical 
Amendments Act 1958 (72 Stat. 1622); sec. 
7(c), Self-Employed Individuals Tax Retire¬ 
ment Act 1962 (76 Stat. 829) ] 

Par. 8. Section 1.101-2 is amended by 
adding the following new paragraph: 

§1.101-2 Employees’death benefits. 
***** 

(f) Distributions on behalf of a self- 
employed individual. (1) Under sec¬ 
tions 401(c)(1) and 403(a)(3), certain 
self-employed individuals may be covered 
by a pension or profit-sharing plan 
describkl in section 401(a) and exempt 
under section 501 (a) or under an annuity 
plan described in section 403(a). How¬ 
ever, a payment pursuant to the provi¬ 
sions of any such plan by reason of the 
death of an individual who participated 
in such a plan as a self-employed in¬ 
dividual immediately before his retire¬ 
ment or death to the beneficiary or estate 
of such individual does not qualify for 
the exclusion provided by section 101(b). 

(2) The application of this paragraph 
may be illustrated by the following 
examples: 

Example (1). From 1950 to 1965, A was 
an employee of B, a sole proprietor. In 1963, 
B established a qualified pension plan cover¬ 
ing A and all other persons who had been 
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employed by B for more than 3 years. In 
1965, A acquired from B a 40-percent interest 
in the capital and profits of the business. A 
continued to participate in the pension plan 
as a self-employed individual. In 1970, A 
died and his widow, in compliance with one 
of the provisions of the pension plan, elected 
to receive all of the benefits accrued to A 
prior to his death in a lump-sum distribu¬ 
tion. As A participated in the plan as a 
self-employed individual immediately prior 
to his death, A’s widow may not exclude any 
portion of such distribution from her gross 
income under section 101(b). 

Example (2). A, an attorney, is employed 
by the X Company in their legal department. 
He is covered by the pension plan that X 
has established for its employees. Under 
the terms of A’s contract of employment with 
X, A is permitted to carry on the private 
practice of law in his off-duty hours. A 
establishes his own pension plan with re¬ 
spect to his earnings from his private prac¬ 
tice. On A’s death, his widow elected to re¬ 
ceive a lump-sum distribution with respect to 
any benefits accrued to A under both X’s 
pension plan and A’s own pension plan. To 
the extent that such payment otherwise 
complies with the requirements of section 
101(b), up to $5,000 of the amount paid by 
X may be excluded from her gross income. 
No part of the distribution from A’s own pen¬ 
sion plan may be excluded from her gross 
income under section 101(b) because A par¬ 
ticipated in the plan as a self-employed in¬ 
dividual immediately before his death. 

Par. 9. Section 1.104 is amended by 
revising section 104(a) to add a new 
sentence after paragraph (4) and by 
adding a historical note. These added 
provisions read as follows: 

§ 1.104 Statutory provisions; compensa¬ 
tion for injuries or sickness. 

Sec. 104. Compensation for injuries or 
sickness —(a) In general. * * * 

For purposes of paragraph (3), in the case 
of an individual who is, or has been, an em¬ 
ployee within the meaning of section 401(c) 
(1) (relating to self-employed individuals), 
contributions made on behalf of such indi¬ 
vidual while he was such an employee to a 
trust described in section 401(a) which is 
exempt from tax under section 501(a), or 
under a plan described in section 403(a), 
shall, to the extent allowed as deductions 
under section 404, be treated as contributions 
by the employer which were not includible 
in the gross income of the employee. 

***** 

[Sec. 104 as amended by sec. 7(d), Self- 
Employed Individuals Tax Retirement Act 
1962 (76 Stat. 829) ] 

Par. 10. Section 1.104-1 is amended by 
revising paragraph (d) to read as 
follows: 

§ 1.104—1 Compensation for injuries or 

sickness. 

***** 

(d) Accident or health insurance. Sec¬ 
tion 104(a)(3) excludes from gross in¬ 
come amounts received through accident 
or health insurance for personal injuries 
or sickness (other than amounts received 
by an employee, to the extent that such 
amounts (1) are attributable to contri¬ 
butions of the employer which were not 
includible in the gross income of the 
employee, or (2) are paid by the employ¬ 
er) . Similar treatment is also accorded 
to amounts received under accident 
or health plans and amounts received 
from sickness or disability funds. See 
section 105(e) and § 1.105-5. If, there¬ 
fore, an individual purchases a policy 


accident or health insurance out of his 
own funds, amounts received thereunder 
for personal injuries or sickness are ex¬ 
cludable from his gross income under 
section 104(a) (3). See, however, section 
213 and the regulations thereunder as 
to the inclusion in gross income of 
amounts attributable to deductions al¬ 
lowed under section 213 for any prior 
taxable year. Section 104(a) (3) also 
applies to amounts received by an em¬ 
ployee for personal injuries or sickness 
from a fund which is maintained ex¬ 
clusively by employee contributions. 
Conversely, if an employer is either the 
sole contributor to such a fund, or is 
the sole purchaser of a policy of accident 
or health insurance for his employees (on 
either a group or individual basis), the 
exclusion provided under section 104(a) 
(3) does not apply to any amounts re- * 
ceived by his employees through such 
fund or insurance. If the employer and 
his employees contribute to a fund or 
purchase insurance which pays accident 
or health benefits to employees, section 
104(a) (3) does not apply to amounts re¬ 
ceived thereunder by employees to the 
extent that such amounts are attribut¬ 
able to the employer’s contributions. 
See § 1.105-1 for rules relating to the 
determination of the amount attribut¬ 
able to employer contributions. Al¬ 
though amounts paid by or on behalf of 
an employer to an employee for personal 
injuries or sickness are not excludable 
from the employee’s gross income under 
section 104(a)(3), they may be ex¬ 
cludable therefrom under section 105. 
See §§ 1.105-1 through 1.105-5, inclusive. 
For treatment of accident or health 
benefits paid to or on behalf of a self- 
employed individual by a trust described 
in section 401(a) which is exempt under 
section 501(a) or under a plan described 
in section 403(a), see paragraph (g) of 
§ 1.72-15. 

Par. 11. Section 1.105 is amended by 
adding a new subsection (g) to section 
105 and by adding a historical note. 
These added provisions read as follows: 

§ 1.105 Statutory provisions; amounts 
received under accident and health 
plans. 

Sec. 105. Amounts received under accident 
and health plans. * * * 

(g) Self-employed individual not con¬ 
sidered an employee. For purposes of this 
section, the term “employee” does not in¬ 
clude an individual who is an employee with¬ 
in the meaning of section 401(c) (1) (relating 
to self-employed individuals). 

[Sec. 105 as amended by sec. 7(e), Self- 
Employed Individuals Tax Retirement Act 
1962 (76 Stat. 829) ] 

Par. 12. Section 1.105-1 is amended by 
revising paragraph (a) to read as fol- 
lows: 

§ 1.105—1 Amounts attributable to em¬ 
ployer contributions. 

(a) In general. Under section 105(a), 
amounts received by an employee 
through accident or health insurance for 
personal injuries or sickness must be in¬ 
cluded in his gross income to the extent 
that such amounts (1) are attributable 
to contributions of the employer which 
were not includible in the gross income 
of the employee, or (2) are paid by the 
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employer, unless such amounts are ex¬ 
cluded therefrom under section 105 (b), 
(c), or (d). For purposes of this section, 
the term “amounts received by an em¬ 
ployee through an accident or health 
plan” refers to any amounts received 
through accident or health insurance, 
and also to any amounts which, under 
section 105(e), are treated as being so 
received. See § 1.105-5. In determining 
the extent to which amounts received 
for personal injuries or sickness by an 
employee through an accident or health 
plan are subject to the provisions of 
section 105(a), rather than section 104 
(a) (3) , the provisions of paragraphs (b), 
(c), (d), and (e) of this section shall 
apply. A self-employed individual is not 
an employee for purposes of section 105 
and §§ 1.105-1 through 1.105-5. See 
paragraph (g) of § 1.72-15. Thus, such 
an individual will not be treated as an 
employee with respect to benefits de¬ 
scribed in section 105 received from a 
plan in which he participates as an em¬ 
ployee within the meaning of section 
401(c) (1) at the time he, his spouse, or 
any of his dependents becomes entitled 
to receive such benefits. 

Par. 13. Section 1.105-5 is amended to 
read as follows: 

§ 1.105—5 Accident and health plans. 

(a) In general. Sections 104(a) (3) 
and 105 (b), (c), and (d) exclude from 
gross income certain amounts received 
through accident or health insurance. 
Section 105(e) provides that for purposes 
of sections 104 and 105 amounts received 
through an accident or health plan for 
employees, and amounts received from 
a sickness and disability fund for em¬ 
ployees maintained under the law of a 
State, a Territory, or the District of 
Columbia, shall be treated as amounts 
received through accident or health in¬ 
surance. In general, an accident or 
health plan is an arrangement for the 
payment of amounts to employees in the 
event of personal injuries or sickness. 
A plan may cover one or more employees, 
and there may be different plans for 
different employees or classes of em¬ 
ployees. An accident or health plan 
may be either insured or noninsured, and 
it is not necessary that the plan be in 
writing or that the employee’s rights to 
benefits under the plan be enforceable. 
However, if the employee’s rights are 
not enforceable, an amount will be 
deemed to be received under a plan only 
if, on the date the employee became sick 
or injured, the employee was covered by 
a plan (or a program, policy, or custom 
having the effect of a plan) providing 
for the payment of amounts to the em¬ 
ployee in the event of personal injuries 
or sickness, and notice or knowledge of 
such plan was reasonably available to 
the employee. It is immaterial who 
makes payment of the benefits pro¬ 
vided by the plan. For example, pay¬ 
ment may be made by the employer, a 
welfare fund, a State sickness or dis¬ 
ability benefits fund, an association of 
employers or employees, or by an in¬ 
surance company. 

(b) Self-employed individuals. Under 
section 105(g), a self-employed individ¬ 
ual is not treated as an employee for 


purposes of section 105. Therefore, 
benefits paid under an accident or health 
plan to or on behalf of an individual who 
is self-employed in the business with re¬ 
spect to which the plan is established 
will not be treated as received through 
accident and health insurance for pur¬ 
poses of sections 104(a) (3) and 105. 

Par. 14. Section 1.401 is amended by 
redesignating subsection (h) of section 
401 as subsection (i), by inserting after 
subsection (g) a new subsection (h), and 
by amending the historical note. These 
amended and added provisions read as 
follows: 

§ 1.401 Statutory provisions; qualified 
pension, profit-sharing, and stock 
bonus plans. 

Sec. 401. Qualified pension, profit-sharing, 
and stock bonus plans. * * * 

(h) Medical, etc., benefits for retired em¬ 
ployees and their spouses and dependents. 
Under regulations prescribed by the Secre¬ 
tary or his delegate, a pension or annuity 
plan may provide for the payment of benefits 
for sickness, accident, hospitalization, and 
medical expenses of retired employees, their 
spouses and their dependents, but only if— 

(1) Such benefits are subordinate to the 
retirement benefits provided by the plan, 

(2) A separate account is established and 
maintained for such benefits, 

(3) The employer’s contributions to such 
separate account are reasonable and ascer¬ 
tainable, 

(4) It is impossible, at any time prior to 
the satisfaction of all liabilities under the 
plan to provide such benefits, for any part 
of the corpus or income of such separate ac¬ 
count to be (within the taxable year or there¬ 
after) used for, or diverted to, any purpose 
other than the providing of such benefits, 
and 

(5) Notwithstanding the provisions of 
subsection (a)(2), upon the satisfaction of 
all liabilities under the plan to provide such 
benefits, any amount remaining in such 
separate account must, under the terms of 
the plan, be returned to the employer. 

(i) Cross reference. For exemption from 
tax of a trust qualified under this section, 
see section 501(a). 

[Sec. 401 as amended by sec. 2, Self-Em¬ 
ployed Individuals Tax Retirement Act 1962 
(76 Stat. 809); sec. 2(a), Act of Oct. 23, 1962 
(Pub. Law 87-863, 76 Stat. 1141) ] 

Par. 15. Paragraph (b)(1) (i) of § 1.- 
401-1 is amended to read as follows: 

§ 1.401—1 Qualified pension, profit- 
sharing, and stock bonus plans. 

* * * * ♦ 

(b) General rules. (1) (i) A pension 
plan within the meaning of section 401 
(a) is a plan established and maintained 
by an employer primarily to provide sys¬ 
tematically for the payment of definitely 
determinable benefits to his employees 
over a period of years, usually for life, 
after retirement. Retirement benefits 
generally are measured by, and based on, 
such factors as years of service and com¬ 
pensation received by the employees. 
The determination of the amount of re¬ 
tirement benefits and the contributions 
to provide such benefits are not depend¬ 
ent upon profits. Benefits are not defi¬ 
nitely determinable if funds arising from 
forfeitures on termination of service, or 
other reason, may be used to provide 
increased benefits for the remaining 
participants instead of being used to re¬ 
duce the amount of contributions by the 


employer. A plan designed to provide 
benefits for employees or their bene¬ 
ficiaries to be paid upon retirement or 
over a period of years after retirement 
will, for the purposes of section 401(a), 
be considered a pension plan if the em¬ 
ployer contributions under the plan can 
be determined actuarially on the basis of 
definitely determinable benefits, or, as 
in the case of money purchase pension 
plans, such contributions are fixed with¬ 
out being geared to profits. A pension 
plan may provide for the payment of a 
pension due to disability and may also 
provide for the payment of incidental 
death benefits through insurance or 
otherwise. However, a plan is not a pen¬ 
sion plan if it provides for the payment 
of benefits not customarily included in 
a pension plan such as layoff benefits or 
benefits for sickness, accident, hospitali¬ 
zation, or medical expenses (except med¬ 
ical benefits described in section 401(h) 
as defined in paragraph (a) of § 1.401- 
14). 

Par. 16. Paragraph (a) (1) of § 1.401^2 
is amended to read as follows: 

§ 1.401—2 Impossibility of diversion 
under the trust instrument. 

(a) In general. (1) Under section 
401(a) (2) a trust is not qualified unless 
under the trust instrument it is impos¬ 
sible (in the taxable year and at any time 
thereafter before the satisfaction of all 
liabilities to employees or their benefi¬ 
ciaries covered by the trust) for any part 
of the trust corpus or income to be used 
for, or diverted to, purposes other than 
for the exclusive benefit of such employ¬ 
ees or their beneficiaries. This section 
does not apply to funds of the trust 
which are allocated to provide medical 
benefits described in section 401(h) as 
defined in paragraph (a) of § 1.401-14. 
For the rules prohibiting diversion of 
such funds and the requirement of re¬ 
version to the employer after satisfaction 
of all liabilities under the medical bene¬ 
fits account, see paragraph (c) (4) and 

(5) of § 1.401-14. 

Par. 17. There is inserted immediately 
after § 1.401-13 the following new sec¬ 
tion: 

§ 1.401—14 Inclusion of medical bene¬ 
fits for retired employees in qualified 
pension or annuity plans. 

(a) Introduction. Under section 401 
(h) a qualified pension or annuity plan 
may make provision for the payment of 
sickness, accident, hospitalization, and 
medical expenses for retired employees, 
their spouses, and their dependents. The 
term “medical benefits described in sec¬ 
tion 401(h)” is used in this section to 
describe such payments. 

(b) In general —(1) Coverage. Under 
section 401(h), a qualified pension or 
annuity plan may provide for the pay¬ 
ment of medical benefits described in 
section 401(h) only for retired employees, 
their spouses, or their dependents. To 
be “retired” for purposes of eligibility to 
receive medical benefits described in sec¬ 
tion 401(h), an employee must be eli¬ 
gible to receive retirement benefits pro¬ 
vided under the pension plan, or else be 
retired by an employer providing such 
medical benefits by reason of permanent 
disability. 
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(2) Discrimination. A plan which 
provides medical benefits described in 
section 401(h) must not discriminate in 
favor of officers, shareholders, super¬ 
visory employees, or highly compensated 
employees with respect to coverage and 
with respect to the contributions or 
benefits under the plan. The deter¬ 
mination of whether such a plan so dis¬ 
criminates is made with reference to the 
retirement portion of the plan as well as 
the portion providing the medical bene¬ 
fits described in section 401(h). Thus, 
for example, a plan will not be qualified 
under section 401 if it discriminates in 
favor of employees who are officers or 
shareholders with respect to either por¬ 
tion of the plan. 

(3) Funding medical benefits. Con¬ 
tributions to provide the medical bene¬ 
fits described in section 401(h) may be 
made either on a contributory or non¬ 
contributory basis, without regard to 
whether the contributions to fund the 
retirement benefits are made on a 
similar basis. Thus, for example, the 
contributions to fund the medical bene¬ 
fits described in section 401(h) may be 
provided for entirely out of employer 
contributions even though the retire¬ 
ment benefits under the plan are deter¬ 
mined on the basis of both employer 
and employee contributions. 

(4) Definitions. For purposes of sec¬ 
tion 401(h) and this section: 

(i) The term “dependent” shall have 
the same meaning as that assigned to it 
by section 152, and 

(ii) The term “medical expense” 
means expenses for medical care as de¬ 
fined in section 213(e)(1). 

(c) Requirements. The requirements 
which must be met for a qualified pen¬ 
sion or annuity plan to provide medical 
benefits described in section 401(h) are 
set forth in subparagraphs (1) through 

(5) of this paragraph. 

(1) Benefits, (i) The plan must 
specify the medical benefits described 
in section 401(h) which will be available 
and must contain provisions for deter¬ 
mining the amount which will be paid. 
Such benefits, when added to any life 
insurance protection provided for under 
the plan, must be subordinate to the 
retirement benefits provided by such 
plan. For purposes of this section, life 
insurance protection includes any bene¬ 
fit paid under the plan on behalf of an 
employee-participant as a result of the 
employee-participant’s death to the ex¬ 
tent such payment exceeds the amount 
of the reserve to provide the retirement 
benefits for the employee-participant 
existing at his death. The medical ben¬ 
efits described in section 401(h) are 
considered subordinate to the retirement 
benefits if at all times the aggregate of 
contributions (made after the date on 
which the plan first includes such med¬ 
ical benefits) to provide such medical 
benefits and any life insurance protec¬ 
tion does not exceed 25 percent of the 
aggregate contributions (made after 
such date) other than contributions to 
fund past service credits. 

(ii) The meaning of the term “sub¬ 
ordinate” may be illustrated by the fol¬ 
lowing example: 


Example. The X Corporation amends its 
qualified pension plan to provide medical 
benefits described in section 401(h) effective 
for the taxable year 1964. The total con¬ 
tributions under the plan (excluding those 
for past service credits) for the taxable year 
1964 are $125,000, allocated as follows: 
$100,000 for retirement benefits, $10,000 for 
life insurance protection, and $15,000 for 
medical benefits described in section 401(h). 
The medical benefits described in section 
401(h) are considered subordinate to the 
retirement benefits since the portion of the 
contributions allocated to the medical bene¬ 
fits described in section 401(h) ($15,000) and 
to life insurance protection after such medi¬ 
cal benefits were included in the plan 
($10,000), or $25,000, does not exceed 25 per¬ 
cent of $125,000. For the taxable year 1965, 
the X Corporation contributes $140,000 (ex¬ 
clusive of contributions for past service 
credits) allocated as follows: $100,000 for re¬ 
tirement benefits, $10,000 for life insurance 
protection, and $30,000 for medical benefits 
described in section 401(h). The medical 
benefits described in section 401(h) are con¬ 
sidered subordinate to the retirement bene¬ 
fits since the aggregate contributions allo¬ 
cated to the medical benefits described in 
section 401(h) ($45,000) and to life insurance 
protection after such medical benefits were 
included in the plan ($20,000) or $65,000 
does not exceed 25 percent of $265,000, the 
aggregate of the contributions made in 1964 
and 1965. 

(2) Separate accounts. Where medi¬ 
cal benefits described in section 401(h) 
are provided for under a qualified pen¬ 
sion or annuity plan, a separate account 
must be maintained with respect to con¬ 
tributions to fund such benefits. The 
separation required by this section is 
for recordkeeping purposes only. Conse¬ 
quently, the funds in the medical benefits 
account need not be separately invested. 
They may be invested with funds set 
aside for retirement purposes without 
identification of which investment prop¬ 
erties are allocable to each account. 
However, where the investment proper¬ 
ties are not allocated to each account, 
the earnings on such properties must be 
allocated to each account in a reasonable 
manner. 

(3) Reasonable and ascertainable. 
Section 401(h) further requires that 
amounts contributed to fund medical 
benefits therein described must be 
reasonable and ascertainable. For the 
rules relating to the deduction of such 
contributions, see paragraph (f) of 
§ 1.404(a)-3. The employer must, at the 
time he makes a contribution, designate 
that portion of such contribution al¬ 
locable to the funding of medical 
benefits. 

(4) Impossibility of diversion prior to 
satisfaction of all liabilities. Section 401 
(h) further requires that it must be im¬ 
possible, at any time prior to the satis¬ 
faction of all liabilities under the plan 
to provide for the payment of medical 
benefits described in section 401(h), for 
any part of the corpus or income of the 
medical benefits account to be (within 
the taxable year or thereafter) used for, 
or diverted to, any purpose other than 
the providing of such benefits. Conse¬ 
quently, a plan which, for example, un¬ 
der its terms, permits funds in the med¬ 
ical benefits account to be used for any 
retirement benefit provided under the 
plan does not satisfy the requirements 
of section 401(h) and will not qualify 
under section 401(a). However, the pay¬ 


ment of any necessary or appropriate 
expenses attributable to the administra¬ 
tion of the medical benefits account does 
not affect the qualification of the plan. 

(5) Reversion upon satisfaction of all 
liabilities. The plan must provide that 
any amounts which are contributed to 
fund medical benefits described in sec¬ 
tion 401(h) and which remain in the 
medical benefits account upon the satis¬ 
faction of all liabilities arising out of 
the operation of the medical benefits 
portion of the plan are to be returned to 
the employer. 

(6) Forfeitures. The plan must ex¬ 
pressly provide that in the event an in¬ 
dividual’s interest in the medical bene¬ 
fits account is forfeited prior to termina¬ 
tion of the plan an amount equal to the 
amount of the forfeiture must be applied 
as soon as possible to reduce employer 
contributions to fund the medical bene¬ 
fits described in section 401(h). 

(d) Effective date. This section ap¬ 
plies to taxable years of a qualified pen¬ 
sion or annuity plan beginning after 
October 23, 1962. 

Par. 18. Section 1.402 (a) -1 is amended 
by adding a new subdivision (vi) at the 
end of paragraph (a) (1) and by adding 
a new subdivision (viii) at the end of 
paragraph (a)(6). These added provi¬ 
sions read as follows: 

§ 1.402(a)—1 Taxability of beneficiary 
under a trust which meets the re¬ 
quirements of section 401 (a). 

(a) In general. (1) * * * 

(vi) For the treatment of amounts 
paid to provide medical benefits described 
in section 401(h) as defined in para¬ 
graph (a) of § 1.401-14, see paragraph 
(h) of § 1.72-15. 

* * * * * 

( 6 ) * * * 

(viii) The term “total distributions 
payable” does not include any amount 
which has been placed in a separate ac¬ 
count for the funding of medical benefits 
described in section 401(h) as defined in 
paragraph (a) of § 1.401-14. Thus, a 
distribution by a qualified trust may 
constitute a total distributions payable 
with respect to an employee even though 
the trust retains amounts attributable to 
the funding of medical benefits described 
in section 401(h).'* 

Par. 19. Section 1.403(a)-1 is amended 
by adding a new paragraph (g) at the 
end thereof. The added provision reads 
as follows: 

§ 1.403(a)—1 Taxability of beneficiary 
under a qualified annuity plan. 

* * * * * 

(g) For the treatment of amounts 
paid to provide medical benefits de¬ 
scribed in section 401(h) as defined in 
§ 1.401-14, see paragraph (h) of § 1.72- 
15. 

Par. 20. Section 1.403'(a)-2 is amended 
by adding the following new subpara¬ 
graph (6) to paragraph (b): 

§ 1.403 (a)-2 Capital gains treatment 
for certain distributions. 
***** 

(b) * * * 

(6) The term “total amounts” does 
not include any amount which has been 
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placed in a separate account for the 
funding of benefits described in section 
401(h). Thus, a distribution under a 
qualified annuity plan may constitute a 
distribution of the total amounts pay¬ 
able with respect to an employee even 
though amounts attributable to the 
funding of section 401(h) medical bene¬ 
fits as defined in paragraph (a) of 
§ 1.401-14 are not so distributed. 

Par. 21. Section 1.404(a) is amended 
by revising section 404(a)(2) and by 
amending the historical note. These 
amended provisions read as follows: 

§ 1.404(a) Statutory provisions; deduc¬ 
tion for contributions of an employer 
to an employees’ trust or annuity plan 
and compensation under a deferred- 
payment plan; general rule. 

Sec. 404. Deduction for contributions of 
an employer to an employees' trust or an¬ 
nuity plan and compensation under a 
deferred-payment plan —(a) General 
rule . * ♦ * 

(2) Employees' annuities. In the taxable 
year when paid, in an amount determined in 
accordance with paragraph (1), if the con¬ 
tributions are paid toward the purchase of 
retirement annuities, or retirement annui¬ 
ties and medical benefits as described in 
section 401(h), and such purchase is a part 
of a plan which meets the requirements of 
section 401(a) (3), (4), (5), (6), (7), and 
(8), and, if applicable, the requirements of 
section 401(a) (9) and (10) and of section 
401(d) (other than paragraph (1)), and if 
refunds of premiums, if any, are applied 
within the current taxable year or next suc¬ 
ceeding taxable year towards the purchase 
of such retirement annuities, or such retire¬ 
ment annuities and medical benefits. 

* * * * * 

[Sec. 404(a) as amended by sec. 3, Self- 
Employed Individuals Tax Retirement Act 
1962 (76 Stat. 819; sec. 2(b), Act of Oct. 23, 
1962 (Pub. Law 87-863, 76 Stat. 1141) ] 

Par. 22. Section 1.404(a)-3 is amended 
by revising paragraph (a) and by in¬ 
serting after paragraph (e) a new para¬ 
graph (f). These amended and added 
provisions read as follows: 

§ 1.404(a)— 3 Contributions of an em¬ 
ployer to or under an employees’ 
pension trust or annuity plan that 
meets the requirements of section 
401(a); application of section 404 
(a)(1). 

(a) If contributions are paid by an 
employer to or under a pension trust or 
annuity plan for employees and the gen¬ 
eral conditions and limitations applicable 
to deductions for such contributions are 
satisfied (see § 1.404(a)-l), the contribu¬ 
tions are deductible under section 404 
(a) (l) or (2) if the further conditions 
Provided therein are also satisfied. As 
used in this section, a “pension trust” 
means a trust forming part of a pension 
Plan and an “annuity plan” means a pen¬ 
sion plan under which retirement bene¬ 
fits are provided under annuity or in¬ 
surance contracts without a trust. This 
section is also applicable to contributions 

a foreign situs pension trust which 
could qualify for exemption under sec¬ 
tion 501(a) except that it is not created 
or organized and maintained in the 
united States. For the meaning of “pen¬ 
sion plan” as used in this section, see 
Paragraph (b) (1) (i) of § 1.401-1. Where 
disability pensions, insurance, or survi¬ 


vorship benefits incidental and directly 
related to the retirement benefits under 
a pension or annuity plan are provided 
for the employees or their beneficiaries 
by contributions under the plan, deduc¬ 
tions on account of such incidental bene¬ 
fits are also covered under section 404 
(a) (1) or (2). See paragraph (b) (2) of 
§ 1.72-16 as to taxability to employees of 
cost of incidental life insurance protec¬ 
tion. Similarly, where medical benefits 
described in section 401(h) as defined in 
paragraph (a) of § 1.401-14 are provided 
for retired employees, their spouses, or 
their dependents under the plan, deduc¬ 
tions on account of such subordinate 
benefits are also covered under section 
404(a) (1) or (2). In order to be de¬ 
ductible under section 404(a)(1), con¬ 
tributions to a pension trust must be paid 
in a taxable year of the employer which 
ends with or within a year of the trust 
for which it is exempt under section 
501(a). Contributions paid in such a 
taxable year of the employer may be 
carried over and deducted in a succeed¬ 
ing taxable year of the employer in ac¬ 
cordance with section 404(a)(1)(D), 
whether or not such succeeding taxable 
year ends with or within a taxable year 
of the trust for which it is exempt 
under section 501(a). See § 1.404(a)-7 
for rules relating to the limitation on the 
amount deductible in such a succeeding 
taxable year of the employer. See 
§ 1.404 (a)-8 as to conditions for deduc¬ 
tions under section 404(a) (2) in the case 
of an annuity plan. In either case, the 
deductions are also subject to further 
limitations provided in section 404(a) 

(1). The limitations provided in section 
404(a)(1) are, with an exception pro¬ 
vided for certain years under subpara¬ 
graph (A) thereof (see § 1.404(a)-4), 
based on the actuarial costs of the plan. 
* * * * * 
(f)(1) Amounts contributed by an 
employer under the plan for the funding 
of medical benefits described in section 
401(h) as defined in paragraph (a) of 
§ 1.401-14 must satisfy the general re¬ 
quirements which are applicable to de¬ 
ductions allowable under section 404 and 
which are set forth in § 1.404 (a)-1 in¬ 
cluding, for example, the requirements 
described in paragraph (b) of such sec¬ 
tion... Accordingly, such amounts must 
constitute an ordinary and necessary ex¬ 
pense relating to either the trade or busi¬ 
ness or the production of income and 
must not, when added to all other com¬ 
pensation paid by the employer to the 
employee on whose behalf such a con¬ 
tribution is made, constitute more than 
reasonable compensation. However, in 
determining the amount which is deduct¬ 
ible with respect to contributions to pro¬ 
vide retirement benefits under the plan, 
amounts contributed for the funding of 
medical benefits described in section 401 
(h) shall not be taken into consideration. 

(2) The amounts deductible with re¬ 
spect to employer contributions to fund 
medical benefits described in section 401 
(h) shall not exceed the total cost of 
providing such benefits. The total cost 
of providing such benefits shall be deter¬ 
mined in accordance with any generally 
accepted actuarial method which is rea¬ 
sonable in view of the provisions and 


coverage of the plan, the funding 
medium, and other applicable considera¬ 
tions. The amount deductible for any 
taxable year with respect to such cost 
shall not exceed the greater of— 

(i) An amount determined by distrib¬ 
uting the remaining unfunded costs of 
past or future service credits as a level 
amount, or as a level percentage of com¬ 
pensation, over the remaining future 
service of each employee, or 

(ii) 10 percent of the cost which 
would be required to completely fund or 
purchase such medical benefits. 

In determining the amount deductible, 
an employer must apply either subdivi¬ 
sion (i) of this subparagraph for all em¬ 
ployees or subdivision (ii) of this sub- 
paragraph for all employees. If con¬ 
tributions paid by an employer in a tax¬ 
able year to fund such medical benefits 
under a pension or annuity plan exceed 
the limitations of this subparagraph but 
otherwise satisfy the conditions for de¬ 
duction under section 404, then the ex¬ 
cess contributions are carried over and 
are deductible in succeeding taxable 
years of the employer which end with 
or within taxable years of the trust for 
which it is exempt under section 501(a) 
in order of time to the extent of the dif¬ 
ference between the amount paid and 
deductible in each succeeding year and 
the limitation applicable to such year 
under this subparagraph. For purposes 
of subdivision (i) of this subparagraph, 
if the remaining future service of an em¬ 
ployee is one year or less, it shall be 
treated as one year. 

Par. 23. Section 1.404(a)-8 is amended 
by revising paragraph (a) (1), by revising 
that portion of paragraph (a) (3) which 
precedes subdivision (i), and by adding 
a new sentence to paragraph (a) (3) after 
subdivision (ii) (b). These amended and 
added provisions read as follows: 

§ 1.404(a)—8 Contributions of an em¬ 
ployer under an employees’ annuity 
plan which meets the requirements 
of section 401(a); application of 
section 404(a) (2). 

(a) * * * 

(1) The contributions must be paid 
toward the purchase of retirement annu¬ 
ities (or for disability, severance, in¬ 
surance, survivorship benefits incidental 
and directly related to such annuities, or 
medical benefits described in section 401 
(h) as defined in paragraph (a) of 
§ 1.401-14) under an annuity plan for 
the exclusive benefit of the employer’s 
employees or their beneficiaries. See 
paragraph (a) of § 1.401-1. 

♦ * * * * 

(3) There must be a definite written 
arrangement between the employer and 
the insurer that refunds of premiums, if 
any, shall be applied within the taxable 
year of the employer in which received 
or within the next succeeding taxable 
year toward the purchase of retirement 
annuities (or for disability, severance, in¬ 
surance, survivorship benefits incidental 
and directly related to such annuities, or 
medical benefits described in section 401 
(h) as defined in paragraph (a) of 
§ 1.401-14) under the plan. For the 
purpose of this condition, “refunds of 
premiums” means payments by the in- 
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surer on account of credits such as divi¬ 
dends, experience rating credits, or sur¬ 
render or cancellation credits. The 
arrangement may be in the form of con¬ 
tract provisions or written directions of 
the employer or partly in one form and 
partly in another. This condition will 
be considered satisfied where— 

***** 

If the plan also includes medical bene¬ 
fits described in section 401(h) as defined 
in paragraph (a) of § 1.401-14, any re¬ 
fund of premium attributable to such 
benefits must, in accordance with these 
rules, be applied toward the purchase of 
medical benefits described in section 401 
(h) as defined in paragraph (a) of 
§ 1.401-14. 

Par. 24. Paragraphs (a) and (b) of 
§ 1.503 (a)-1 are amended to read as 
follows: 

§ 1.503(a)—1 Denial of exemption to 
organizations engaged in prohibited 
transactions. 

(a) The prohibited transactions enu¬ 
merated in section 503 are in addition to 
and not in limitation of the restrictions 
contained in section 501(c) (3) and sec¬ 
tion 401(a). Even though an organiza¬ 
tion has not engaged in any of the pro¬ 
hibited transactions referred to in section 
503, it still may not qualify for tax 
exemption in view of the general pro¬ 
visions of section 501(c) (3) and section 
401(a). Thus, if a trustee or other 
fiduciary of the organization (whether 
or not he is also a creator of such orga¬ 
nization) enters into a transaction with 
the organization, such transaction will 
be closely scrutinized in the light of the 
fiduciary principle requiring undivided 
loyalty to ascertain whether the orga¬ 
nization is in fact being operated for the 
stated exempt purposes. 

(b) An organization described in sec¬ 
tion 501(c) (3) which after July 1, 1950, 
has engaged in any prohibited transac¬ 
tion as defined in section 503(c), unless 
it is excepted by the provisions of section 
503(b), and an organization described 
in section 401(a) which after March 1, 
1954, has engaged in any prohibited 
transaction defined in section 503 shall 
not be exempt from taxation under sec¬ 
tion 501(a) for any taxable year subse¬ 
quent to the taxable year in which there 
is mailed to it a notice in writing by the 
Commissioner that it has engaged in such 
prohibited transaction. Such notifica¬ 
tion by the Commissioner shall be by 
registered or certified mail to the last 
known address of the organization. 
However, notwithstanding the require¬ 
ment of notification by the Commis¬ 
sioner, exemption shall be denied with 
respect to any taxable year if such orga¬ 
nization during or prior to such taxable 
year commenced the prohibited transac¬ 
tion with the purpose of diverting income 
or corpus from its exempt purposes and 
such transaction involved a substantial 
part of the income or corpus of such 
organization. For the purpose of this 
section, the term “taxable year” means 
the established annual accounting period 
of the organization; or, if the organiza¬ 
tion has no such established annual ac¬ 
counting period, the “taxable year” of 


the organization means the calendar 
year. 

Par. 25. Paragraph (a) of § 1.503(c)-1 
is amended to read as follows: 

§ 1.503(c)—1 Prohibited transactions. 

(a) In general. For purposes of this 
section, the term “prohibited transac¬ 
tion” includes any transaction described 
as such in section 503(c) engaged in by 
an organization described in section 501 

(c)(3) or section 401(a), other than 
those organizations excepted by section 
503 (b). Whether a transaction is a pro¬ 
hibited transaction depends on the facts 
and circumstances of the particular case. 
This section denies tax-exempt status to 
those organizations described in sections 
501(c)(3) and 401(a) which engage in 
certain transactions which inure to the 
private advantage of (1) the creator of 
such organization (if it is a trust); (2) 
any substantial contributor to the orga¬ 
nization; (3) a member of the family (as 
defined in section 267(c)(4)) of an in¬ 
dividual who is such creator of or such 
substantial contributor to such organiza¬ 
tion; or (4) a corporation controlled, as 
set forth in section 503(c), by such 
creator or substantial contributor. 

Par. 26. Section 1.503 (g)-l is amended 
to read as follows: 

§ 1.503(g)—1 Cross references. 

For provisions relating to loans de¬ 
scribed in section 503(c) (1) by a trust 
described in section 401(a), see §1.503 
(c)-l and section 503 (h) and (i) and 
the regulations thereunder. 

Par. 27. The following new sections are 
added immediately after § 1.503 (i) -1: 

§ 1.503(j) Statutory provisions; re¬ 
quirements for exemption; trusts 
benefiting certain owner-employees. 

Sec. 503. Requirements for exemption. 

* * * 

(j) Trusts "benefiting certain owner-em¬ 
ployees —(1) Prohibited transactions. In 
the case of a trust described in section 
401(a) which is part of a plan providing 
contributions or benefits for employees some 
or all of whom are owner-employees (as de¬ 
fined in section 401(c)(3)) who control 
(within the meaning of section 401(d)(9) 

(B)) the trade or business with respect to 
which the plan is established, the term “pro¬ 
hibited transaction” also means any trans¬ 
action in which such trust, directly or in¬ 
directly— 

(A) Lends any part of the corpus or in¬ 
come of the trust to; 

(B) Pays any compensation for personal 
services rendered to the trust to; 

(C) Makes any part of its services available 
on a preferential basis to; or 

(D) Acquires for the trust any property 
from, or sells any property to; 

any person described in subsection (c) or to 
any such owner-employee, a member of the 
family (as defined in section 267(c)(4)) of 
any such owner-employee, or a corporation 
controlled by any such owner-employee 
through the ownership, directly or indirectly, 
of 50 percent or more of the total combined 
voting power of all classes of stock entitled 
to vote or 50 percent or more of the total 
value of shares of all classes of stock of the 
corporation. 

‘(2) Special rule for loans. For purposes 
of the application of paragraph (1) (A), the 
following rules shall apply with respect to a 
loan made before the date of the enactment 
of this subsection which would be a pro¬ 


hibited transaction if made in a taxable year 
beginning after December 31, 1962: 

(A) If ahy part of the loan is repayable 
prior to December 31, 1965, the renewal of 
such part of the loan for a period not extend¬ 
ing beyond December 31, 1965, on the same 
terms, shall not be considered a prohibited 
transaction. 

(B) If the loan is repayable on demand, 
the continuation of the loan beyond Decem¬ 
ber 31, 1965, shall be considered a prohibited 
transaction. 

[Sec. 503(j) as added by sec. 6, Self-Em¬ 
ployed Individuals Tax Retirement Act 1962 
(76 Stat. 827) ] 

§ 1.503(j)—1 Trusts benefiting certain 
owner-employees. 

(a) In general. Section 503(j) de¬ 
fines the term “prohibited transaction” 
to include certain transactions in addi¬ 
tion to the transactions enumerated in 
section 503(c) in the case of an em¬ 
ployees’ trust described in section 401(a) 
and exempt from tax under section 501 
(a) forming part of a plan that covers 
(within the meaning of paragraph (a) 

(2) of § 1.401-10) one or more owner- 
employees who control the trade or busi¬ 
ness with respect to which the plan has 
been established. In the case of such a 
trust, the term “prohibited transaction” 
includes any transaction in which the 
trust, directly or indirectly— 

(1) Lends any part of the corpus or 
income of the trust to; 

(2) Pays any compensation for per¬ 
sonal services rendered to the trust to; 

(3) Makes any part of its services 
available on a preferential basis to; 

(4) Acquires for the trust any prop¬ 
erty from, or sells any property to; 

any person described in section 503(c) or 
to any such owner-employee, a member 
of the family (as defined in section 267 
(c) (4)) of any such owner-employee, or 
a corporation controlled by such owner- 
employee through the ownership, directly 
or indirectly, of 50 percent or more of 
the total combined voting power of all 
classes of stock entitled to vote or 50 
percent or more of the total value of 
shares of all classes of stock of the cor¬ 
poration. Mere participation by such a 
trust in such a transaction constitutes a 
“prohibited transaction” without regard 
to the reasonableness of the rate of either 
interest or compensation (as the case 
may be), the adequacy of the security 
involved, or the accuracy of the values 
the parties may have placed upon prop¬ 
erty which has been transferred to or 
from the trust. 

(b) Transfer of property to trust. The 
term “prohibited transaction” as defined 
in section 503(j)(l)(D) includes any 
transaction in which a trust to which 
this section applies acquires property 
from, or sells property to, a person de¬ 
scribed in section 503(j). These persons 
include an owner-employee covered un¬ 
der the plan, of which the trust forms a 
part, and the person treated as the em¬ 
ployer of such an owner-employee. For 
purposes of this section, a trust is con¬ 
sidered to have “acquired” property when 
it is included in a contribution to the 
trust. Thus, in the case of a trust to 
which section 503(j) applies, the em¬ 
ployer may not make a contribution ox 
property to provide benefits for any em¬ 
ployee. irrespective of whether such em- 
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ployee is a person described in section 
503(j). Similarly, the owner-employee 
himself shall not contribute property to 
such a trust as an employee contribution 
permitted under the plan. For purposes 
of this section the term “property” does 
not include money. See also section 503 
(c) for transfers of property that con¬ 
stitute prohibited transactions. 

(c) Loans. A loan made to a person 
described in section 503(j) by a trust 
after October 9, 1962, but prior to the 
date on which the plan, of which the 
trust forms a part, first covers an owner- 
employee who controls, or owner-employ¬ 
ees who together control, the trade or 
business with respect to which the plan 
is established is a prohibited transaction 
within the meaning of section 503(j) 
unless the loan is repaid prior to such 
date. For loans made before October 10, 
1962, see section 503(j) (2). 

(d) Definitions. For purposes of sec¬ 
tion 503(j) and this section: 

(1) The term “owner-employee” has 
the same meaning as that assigned to it 
by section 401(c) (3) and paragraph (d) 
of § 1.401-10; 

(2) The term “control” has the same 
meaning as that assigned to it by section 
401 (d) (9) (B) and paragraph (e) (3) of 
§ 1.401-12. 

(e) Examples. The following examples 
illustrate the application of section 503 

(j) (1): 

Example ( 1 ). A, B, C, and D each owns 
a 25-percent interest in both the capital and 
profits of the ABCD Partnership engaged in 
a business with respect to which capital is 
not a material income-producing factor. 
The partnership has three full-time employ¬ 
ees, E, F, and G. In 1963, the partnership 
established a qualified pension plan which 
covered all partners and full-time employees. 
In 1970, the trust, which was part of such 
plan, loaned partner A $100,000 for which 
A gave his secured promissory note at the 
rate of 6 percent interest, the rate charged 
by financial institutions in the community 
where the transaction took place. The loan 
by the trust to A is a prohibited transaction 
since section 503(j)(l)(A) prohibits any 
loan to A, regardless of the rate of interest 
or the adequacy of the security. 

Example (2). Assume ^the same facts as 
those given in example (1), with the excep¬ 
tion of the loan to A. A’s brother L, who is 
a specialist on the subject of employee bene¬ 
fit programs, was employed by the trust to 
render advice in connection with the admin¬ 
istration of the trust. L was reasonably 
compensated by the trust for this work. 
However, since L is a member of A’s family 
(as defined in section 267(c)(4)), the pay¬ 
ment of this compensation to him for services 
rendered the pension trust constitutes a pro¬ 
hibited transaction within the meaning of 
section 503(j) (1) (B). 

Example (3). Assume the same facts as 
those given in example (1), with the excep¬ 
tion of the loan to A. The plan provided 
that each covered person could make volun¬ 
tary employee contributions not to exceed 
five percent of his compensation. A con¬ 
tributed securities having a fair market value 
of $2,500. A’s contribution of securities con¬ 
stitutes a transaction in which the trust 
acquired property from a person described in 
section 503(j) and, therefore, was a pro¬ 
hibited transaction within the meaning of 
section 503(j) (1) (D). 

Example ( 4 ). The ABC Partnership is 
composed of 10 partners. A, B, and C each 
owns a 15-percent interest in the profits and 
capital of the partnership. The remaining 
< 5 percent is divided equally among the other 


partners. The partnership established a 
qualified pension plan under which all part¬ 
ners participate. The trust which was part 
of such plan, loaned partner A $100,000 for 
which A gave his secured promissory note at 
the rate of 3 percent interest. Since there 
is no owner-employee, or combination of 
owner-employees, who control the business 
with respect to which the plan was estab¬ 
lished and who are covered under the plan, 
section 503(j) is not applicable to this situa¬ 
tion. However, the loan may be a prohibited 
transaction within the meaning of section 
503(c)(1). 

Par. 28. Section 1.1361 is amended by 
revising section 1361(d) and by adding a 
historical note. These amended and 
added provisions read as follows: 

§ 1.1361 Statutory provisions; unincor¬ 
porated business enterprises electing 
to be taxed as domestic corporations. 

Sec. 1361. Unincorporated business enter - 
prises electing to be taxed as domestic cor¬ 
porations. * * * 

(d) Limitation. A partner or proprietor 
of an unincorporated business enterprise as 
to which an election has been made under 
subsection (a) shall not be considered an 
employee for purposes of section 401(a) (re¬ 
lating to employees’ pension trust, etc.) 
other than an employee within the meaning 
of section 401(c)(1) (relating to self-em¬ 
ployed individuals), or for purposes of sec¬ 
tion 405 (relating to qualified bond purchase 
plans) other than an employee described in 
section 405(f). 

***** 

[Sec. 1361 as amended by sec. 7(h), Self- 
Employed Individuals Tax Retirement Act 
1962 (76 Stat. 829)] 

Par. 29. Section 1.1361-4 is amended 
to read as follows: 

§ 1.1361—4 Pension or profit-sharing 
plan. 

A proprietor or partner of a section 
1361 corporation shall not be considered 
a common-law employee for purposes of 
section 401(a) (relating to employees* 
pension trusts, etc.), section 403(a) (re¬ 
lating to employees’ annuity plans, etc.), 
or section 405 (relating to qualified bond 
purchase plans). Accordingly, such a 
proprietor or partner may not participate 
as a common-law employee in any pen¬ 
sion or profit-sharing plan described in 
section 401(a), an annuity plan de¬ 
scribed in section 403(a), or a qualified 
bond purchase plan described in section 
405 which the section 1361 corporation 
may have for its employees. However, 
such a proprietor or partner may par¬ 
ticipate in any such plan as a self-em¬ 
ployed individual in accordance with 
those provisions of sections 401 through 
405 which are applicable to self-em¬ 
ployed individuals. A contribution to 
any such plan by a section 1361 corpora¬ 
tion on behalf of a self-employed in¬ 
dividual is deductible in computing the 
taxable income of such corporation. 
However, the amount of such deduction 
shall be determined in accordance with 
the provisions of section 404 (a) (8), (9), 
(10), and (e). No deduction with re¬ 
spect to such contribution is allowable 
to the self-employed individual on whose 
behalf such contribution is made. For 
purposes of applying the provisions of 
sections 401-405 which are applicable to 
self-employed individuals, the proprietor 
or partner of a section 1361 corporation 


shall not be treated as a shareholder of 
such corporation. * 

[F.R. Doc. 63-9924; Filed, Sept. 16, 1963; 
8:48 a.m.] 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 
E 7 CFR, Part 51 1 

UNITED STATES STANDARDS FOR 
SWEET PEPPERS 

Application of Tolerances; Notice of 
Proposed Rule Making 

Notice is hereby given that the 
United States Department of Agriculture 
is considering the amendment of United 
States Standards for Sweet Peppers (7 
CFR, §§ 51.3270 to 51.3286) pursuant to 
the authority contained in the Agricul¬ 
tural Marketing Act of 1946 (Secs. 203, 
205, 60 Stat. 1087, as amended, 1090 as 
amended; 7 U.S.C. 1622, 1624). 

All persons who desire to submit writ¬ 
ten data, views or arguments for con¬ 
sideration in connection with the pro¬ 
posed amendment of the standards 
should file the same with the Chief, 
Fresh Products Standardization and In¬ 
spection Branch, Fruit and Vegetable 
Division, Agricultural Marketing Service, 
United States Department of Agricul¬ 
ture, South Building, Washington, D.C., 
20250, not later than October 15, 1963. 

Note: Packing of the product in conform¬ 
ity with the requirements of these standards 
shall not excuse failure to comply with the 
provisions of the Federal Food, Drug, and 
Cosmetic Act or with applicable State laws 
and regulations. 

Statement of considerations leading to 
the proposed amendment of the stand¬ 
ards. With the advent of the use of 
small size consumer containers in pack¬ 
ing sweet peppers, it is evident that the 
Application of Tolerances section in the 
U.S. Standards for Sweet Peppers is in¬ 
adequate. Under the present require¬ 
ment not more than one and one-half 
times a tolerance of 10 percent or double 
a tolerance of less than 10 percent may 
be allowed in an individual container. 
This requirement is practical when ap¬ 
plied to large wholesale-size packages, 
but is not practical when peppers are 
packed in small containers, such as the 
film-wrapped tray containing three or 
four peppers now being packed. In this 
type of pack, one pepper would constitute 
either 33 percent or 25 percent of the 
contents and if either defective or off- 
size would exceed the present restric¬ 
tion of one and one-half times or double 
the tolerance, as applicable. This im¬ 
poses a very difficult grading require¬ 
ment on the packer. Therefore, mem¬ 
bers of the produce packaging industry 
who would like to use continuous inspec¬ 
tion by the U.S. Department of Agricul¬ 
ture and designate the grade of the prod¬ 
uct, in conjunction with the official 
shield, on consumer size packages have 
been unable to do so because of the strict 
container tolerances in the existing 
standards. 

The proposed amendment, which 
would affect only the Application of 
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Tolerances section of the U.S. Standards, 
would relieve this situation by permit¬ 
ting individual packages of twenty pep¬ 
pers or less to contain double any toler¬ 
ance or allow at least one defective and 
one off-size pepper within the container, 
provided that the over-all tolerances for 
the lot were not exceeded. This change 
would make it possible for the same grade 
used by the shipper and wholesaler to 
carry through to the retail level and have 
significance to the consumer. 

As proposed to be amended, § 51.3275 
is set forth below: 

§ 51.3275 Application of tolerances. 

The contents of individual packages in 
the lot, based on sample inspection, are 
subject to the following limitations: Pro¬ 
vided, That the averages for the entire 
lot are within the tolerances specified 
for the grade: 

(a) For packages which contain more 
than 20 peppers, and a tolerance of 10 
percent or more is provided, individual 
packages in any lot shall have not more 
than one and one-half times the toler¬ 
ance specified. 

(b) For packages which contain more 
than 20 peppers and a tolerance of less 
than 10 percent is provided, and for 
packages which contain 20 peppers or 
less, individual packages in any lot shall 
have not more than double the tolerance 
specified, except that at least one defec¬ 
tive and one off-size pepper may be per¬ 
mitted in any package. 

Authority: § 51.8275 issued under Secs. 
203, 205, 60 Stat. 1087, as amended, 1090 as 
amended; 7 U.S.C. 1622, 1624. 

Dated: September 12, 1963. 

G. R. Grange, 
Deputy Administrator, 
Marketing Services. 

[F.R. Doc. 63-9890; Filed, Sept. 16, 1963; 

8:47 a.m.J 

[ 7 CFR Part 51 ] 

UNITED STATES STANDARDS FOR 
RADISHES 

Application of Tolerances; Notice of 
Proposed Rule Making 

Notice is hereby given that the United 
States Department of Agriculture is con¬ 
sidering the amendment of United States 
Standards for Radishes (7 CFR, 
§§ 51.2395 to 51.2412) pursuant to the 
authority contained in the Agricultural 
Marketing Act of 1946 (Secs. 203, 205, 60 
Stat. 1087, as amended, 1090 as amended; 
7 U.S.C. 1622,1624). 

All persons who desire to submit writ¬ 
ten data, views or arguments for con¬ 
sideration in connection with the pro¬ 
posed amendment of the standards 
should file the same with the Chief, 
Fresh Products Standardization and In¬ 
spection Branch, Fruit and Vegetable 
Division, Agricultural Marketing Service, 
United States Department of Agriculture, 
South Building, Washington, D.C., 20250, 
not later than October 15, 1963. 

Statement of considerations leading 
to the proposed amendment of the grade 
standards. With the increased use of 
small size consumer containers in pack¬ 
ing radishes, it is evident that the Ap¬ 
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plication of Tolerances section in the U.S. 
Standards for Radishes is inadequate. 
Under the present requirement, for a 
tolerance of ten percent or more, in¬ 
dividual packages in any lot may con¬ 
tain not more than one and one-half 
times the tolerance specified, except that 
when the package contains one pound 
or less, individual packages may contain 
not more than double the tolerance; and 
for a tolerance of less than ten percent, 
individual packages may contain not 
more than double the tolerance speci¬ 
fied, except that at least one defective 
and one off-size specimen may be per¬ 
mitted in any package. On the present 
basis, two decayed radishes in one con¬ 
sumer size container would exceed the 
package tolerance and cause the entire 
lot to fail to meet the grade. This im¬ 
poses a very difficult grading require¬ 
ment on the packers of small containers, 
especially when transferring from a large 
wholesale container to the small con¬ 
sumer package. Members of the pro¬ 
duce packaging industry who would like 
to use continuous inspection by the U.S. 
Department of Agriculture and mark 
the grade, in conjunction with the official 
shield, on consumer size packages have 
been unable to do so because of the strict 
container tolerances in the existing 
standards. 

The proposed amendment, which 
would affect only the Application of 
Tolerances section of the U.S. Stand¬ 
ards, would relieve this situation by per¬ 
mitting containers of one pound or less 
to have four times any tolerance or al¬ 
low at least two defective radishes within 
the container, provided that the over¬ 
all tolerances for the lot were not ex¬ 
ceeded. This change would make it prac¬ 
tical for the same grade used by the 
shipper and wholesaler to carry through 
to the retail level and have significance 
to the consumer. 

As proposed to be amended, § 51.2400 
is set forth below: 

§ 51.2400 Application of tolerances. 

The contents of individual packages in 
the lot, based on sample inspection, are 
subject to the following limitations: 
Provided, That the averages for the en¬ 
tire lot are within the tolerances specified 
for the grade: 

(a) For a tolerance of 10 percent or 
more, individual packages in any lot may 
contain not more than one and one-half 
times the tolerance specified, except that 
when the package contains one pound or 
less, individual packages may contain not 
more than four times the tolerance spec¬ 
ified; and 

(b) For a tolerance of less than 10 per¬ 
cent, individual packages in any lot may 
contain not more than double the toler¬ 
ance specified, except that when the 
package contains one pound or less, in¬ 
dividual packages may contain not more 
than four times the tolerance specified, 
except that at least two defective speci¬ 
mens may be permitted in any package. 

Dated: September 12,1963. 

G. R. Grange, 
Deputy Administrator, 
Marketing Services. 

[F.R. Doc. 63-9892; Filed, Sept. 16, 1963; 

8:47 a.m.] 


[ 7 CFR Ch. IX 1 

[AO-342] 

POTATOES 

Decision With Respect to Proposed 

National Marketing Agreement and 

Order 

Pursuant to the Agricultural Market¬ 
ing Agreement Act of 1937, as amended 
(Secs. 1-19, 48 Stat. 31, as amended; 
7 U.S.C. 601 et seq.; hereinafter the Act) 
and the rules of practice and procedure 
Governing Proceedings to Formulate 
Marketing Agreements and Marketing 
Orders (7 CFR Part 900), this decision 
with respect to a proposed National 
Marketing Agreement and Order for 
Potatoes (hereinafter the National Mar¬ 
keting Order) is issued. 

The notice for public hearing to con¬ 
sider a proposed National Marketing 
Order for potatoes was published in the 
Federal Registers of February 20, 1962, 
March 7, 1962, and October 12, 1962 (27 
F.R. 1556; 2178; 10048). The notice set 
forth the proposed National Marketing 
Order as sponsored by the National 
Potato Advisory Committee appointed at 
the request of the National Potato Coun¬ 
cil. The hearing began in New York 
City March 12 and continued through 
March 17, 1962. It was continued at 
Toledo, Ohio, March 19-20; at Minne¬ 
apolis, Minnesota, March 22-24; at 
Pocatello, Idaho, March 27-31; at 
Bakersfield, California, April 5-7; at 
Amarillo, Texas, April 12-14; at Atlanta, 
Georgia, April 17-21; and at Denver, 
Colorado, December 4-6, 1962. The rec¬ 
ord for the several sessions of the hear¬ 
ing consists of 6217 pages of testimony, 
102 exhibits, and appended briefs of in¬ 
terested parties. 

The recommended decision, based on 
hearing record evidence and after con¬ 
sideration of briefs, was filed July 15, 
1963, with the Hearing Clerk, United 
States Department of Agriculture. No¬ 
tice of the filing of the recommended 
decision, affording opportunity through 
August 15, 1963, to file written exceptions 
was published July 18, 1963, in the Fed¬ 
eral Register (28 F.R. 7348). 

Exceptions filed. Within the period 
provided, exceptions to the recommended 
decision were filed by Merle Anderson, 
Climax, Minnesota; Jack B. Bishop, 
Wayland, New York; E. Perrin Edmunds, 
Fort Fairfield, Maine; Harvey Tallack- 
son, Grafton, Minnesota, and William 
A. Zeh, Calverton, Long Island, New 
York. The exceptions were similar in 
that they contended that the proponents 
had justified a national potato marketing 
order and referendum on a National 
Marketing Order should be held among 
potato producers. 

Rulings. Extensive hearing record 
evidence both by proponents in justifica¬ 
tion of and by opponents in opposition 
to a National Marketing Order, as pro¬ 
posed in the hearing notice and later as 
modified during the hearing, was an¬ 
alyzed and considered. Considerations 
were carefully weighed in establishing 
the findings and conclusions published 
in the recommended decision. 

Each exception to the recommended 
decision has been considered. The 
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burden of each exception is that a na¬ 
tional potato marketing order should be 
drafted on evidence presented by pro¬ 
ponents, then submitted for producer 
approval in a referendum. Upon review 
and careful weighing of the evidence 
and the recommended decision, it is 
hereby decided that the findings and 
conclusions recommended by, and the 
rulings of, the Assistant Secretary, July 
15, 1963 (28 F.R. 7348), shall be those of 
this final decision in this proceeding. 
Therefore, exceptions at variance with 
this decision are denied. 

Material issues. Material issues pre¬ 
sented on the record of hearing in this 
promulgation proceeding are: 

(1) The need for a National Market¬ 
ing Order as a means of effectuating the 
declared policy of the Act. 

(2) Terms and provisions of the Na¬ 
tional Marketing Order published in the 
notice of hearing, or any appropriate 
modifications thereof, which are neces¬ 
sary and incidental to attain the de¬ 
clared objectives of the Act. 

Findings and conclusions. On hearing 
record evidence, the following facts are 
found: 

Hearing sessions were held through¬ 
out the United States beginning at New 
York City, Toledo, Ohio, Minneapolis, 
Minnesota, Pocatello, Idaho, Bakersfield, 
California, Amarillo, Texas, Atlanta, 
Georgia, and at Denver, Colorado, where 
the hearing adjourned. Numerous wit¬ 
nesses testified. The record shows a 
broad coverage of the proposals in the 
notice of hearing. However, there is sub¬ 
stantial variation in the views of the 
witnesses. These views ranged from 
zealous support to ardent opposition 
with various modifications among the 
different witnesses. The evidence shows 
a wide and deep divergence of opinion 
among substantial numbers of leaders 
within the potato industry on the pro¬ 
posed program. 

The record of the hearing does not dis¬ 
close a sufficient balance of evidence 
such as to demonstrate a present neces¬ 
sity for a marketing order of the gen¬ 
eral nature proposed ta effectuate the 
declared policy of the act. In addition, 
the record indicates a lack of such in¬ 
dustry demand and support at this time 
for a National Marketing Order as will 
assure the support and cooperation re¬ 
quired to make the operation of a pro¬ 
gram of this type and scope feasible and 
practical. It is concluded, therefore, 
that a National Marketing Order as pre¬ 
sented in this proceeding should not be 
issued at this time. Hence, no need re¬ 
frains for findings or conclusions on 
issues which relate to particular terms or 
provisions of the proposed regulatory 
Program. 

Upon publication in the Federal 
Register promulgation procedures here¬ 
under will terminate. 

(Secs. 1 - 19 , 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 

Dated: September 12, 1963. 

George L. Mehren, 
Assistant Secretary. 

[PR. Doc. 63-9891; Filed, Sept. 16, 1963; 

8:47 a.m.J 


17 CFR Part 1097 3 

[Docket No. AO-219-A13] 

MILK IN MEMPHIS, TENN., 
MARKETING AREA 

Notice of Recommended Decision and 
Opportunity To File Written Excep¬ 
tions on Proposed Amendments to 
Tentative Marketing Agreement 
and to Order 

Pursuant to the provisions of the Agri¬ 
cultural Marketing Agreement Act of 
1937, as amended (7 U.S.C. 601 et seq.), 
and the applicable rules of practice and 
procedure governing the formulation of 
marketing agreements and marketing or¬ 
ders (7 CFR Part 900), notice is hereby 
given of the filing with the Hearing Clerk 
of this recommended decision with re¬ 
spect to proposed amendments to the 
tentative marketing agreement and order 
regulating the handling of milk in the 
Memphis, Tennessee, marketing area. 
Interested parties may file written ex¬ 
ceptions to this decision with the Hear¬ 
ing Clerk, United States Department of 
Agriculture, Washington, D.C., 20250, not 
later than the seventh day after publi¬ 
cation of this decision in the Federal 
Register. The exceptions should be filed 
in quadruplicate. 

Preliminary statement. The hearing 
on the record of which the proposed 
amendments, as hereinafter set forth, 
to the tentative marketing agreement 
and to the order as amended, were for¬ 
mulated, was conducted at Memphis, 
Tennessee, on June 25, 1963, pursuant to 
notice thereof which was issued May 23, 
1963 (28 F.R. 5270). 

The material issue on the record of the 
hearing relates to marketing area. 

Findings and conclusions. The fol¬ 
lowing findings and conclusions on the 
material issue are based on evidence pre¬ 
sented at the hearing and the record 
thereof. 

The marketing area should be ex¬ 
panded to include the Tennessee coun¬ 
ties of Fayette, Hardeman (exclusive of 
Civil Districts 5 and 6), Haywood, Lau¬ 
derdale, Tipton, plus the portions of the 
townships of Mississippi and Proctor in 
Crittenden County, Arkansas, which are 
not included in the city of West Mem¬ 
phis, Arkansas. That portion of the 
village of Crowder which is in Panola 
County, Mississippi, should be excluded 
from the marketing area. 

The present Memphis marketing area 
includes the city of West Memphis, 
Arkansas; the Mississippi counties of 
De Soto, Tate, Panola, Tunica, Lafayette, 
and Marshall (exclusive of Beat 5); and 
the Tennessee counties of Shelby and 
Madison (except Civil Districts 4 and 9). 

The proposed marketing area will en¬ 
compass a contiguous geographical area 
in which Memphis order handlers are 
the principal distributors. The proposed 
counties are located near or. between the 
counties of Shelby and Madison. Addi¬ 
tion of the proposed area will result in 
a marketing area more closely conform¬ 
ing to the sales territory of Memphis 
order handlers. Handlers regulated un¬ 
der this order have route distribution 
throughout the territory recommended 


for addition to the marketing area. 
There are no fluid milk sales in the pro¬ 
posed area made by unregulated han¬ 
dlers. The health regulations applicable 
to milk sold for fluid consumption are 
identical throughout the proposed mar¬ 
keting area so that milk can and does 
move freely within the area. 

Memphis order handlers have 100 per¬ 
cent of the fluid milk sales in Tipton 
County and 98 percent of the fluid sales 
in Lauderdale County. Two handlers 
regulated under the Paducah milk order 
have the remaining two percent of the 
fluid sales in Lauderdale County. In 
Haywood County, Memphis order han¬ 
dlers have approximately 90 percent of 
the fluid sales while a Paducah order 
handler has the remaining 10 percent. 
Four handlers under the Memphis order 
have sales in Fayette County and they 
have approximately 77 percent of the 
fluid sales in that county. Approxi¬ 
mately 23 percent of the fluid sales in 
Fayette County are made by a handler 
regulated under the Paducah order. 

Hardeman County is served by four 
Memphis order handlers, one Paducah 
order handler and an unregulated han¬ 
dler located in Tupelo, Mississippi. The 
unregulated handler’s sales in Harde¬ 
man County are limited to Civil Districts 
5 and 6. To prevent this handler from 
being regulated under the Memphis 
order, Memphis order handlers proposed 
and the principal cooperative in the 
market supported the exclusion of Civil 
Districts 5 and 6 from the proposed 
Memphis marketing area. This proposal 
should be adopted as regulation of this 
handler is not essential for effective regu¬ 
lation in the Memphis marketing area. 
The Tupelo handler is paying at least 
as much for his milk as he would be re¬ 
quired to pay if regulated under the 
Memphis order and the majority of his 
fluid milk sales are not made in com¬ 
petition with handlers regulated under 
the Memphis order. Memphis order 
handlers have approximately 86 percent 
of the fluid sales in the other seven civil 
districts of the county, and these dis¬ 
tricts should be included in the market¬ 
ing area. 

The proposal to add McNairy County 
to the marketing area was abandoned 
and, therefore, is given no further 
consideration. 

The Tennessee counties of Crockett, 
Dyer and Gibson should not be included 
in the marketing area. Although 
Memphis order handlers have extensive 
sales in these counties, the exclusion of 
these counties will prevent unnecessary 
problems which might result from regu¬ 
lating under the Memphis order han¬ 
dlers who are strongly associated with 
the Paducah market. All of the fluid 
milk sales in the three counties are made 
by Memphis or Paducah order handlers. 

Two Paducah order handlers opposed 
expansion of the marketing area on the 
grounds that it could result in their be¬ 
coming regulated under the Memphis 
order. One handler is located in Pa¬ 
ducah and the other handler is located 
in Fulton, Kentucky. Fulton is 48 miles 
from Paducah and 127 miles from Mem¬ 
phis. These handlers and their pro¬ 
ducers have been historically associated 
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with the Paducah market which operates 
with a marketwide pool. Since the 
Memphis order provides an individual- 
handler pool, a shift to regulation under 
that order would deprive these producers 
of the pooling system under which they 
are now paid. Exclusion of Dyer, Gib¬ 
son and Crockett Counties from the mar¬ 
keting area will permit producers sup¬ 
plying the two Paducah handlers to con¬ 
tinue receiving the Paducah market 
blend price. 

The handler located in Fulton, Ken¬ 
tucky, is regulated by the Paducah order 
by virtue of having 10-12 percent of his 
Jluid milk sales in the Paducah market¬ 
ing area. This handler has another 
10-12 percent of his sales in the two 
counties of Dyer and Gibson. Thus, if 
these two counties were not excluded 
from the marketing area this handler 
could, with a slight shift in sales, become 
regulated under the Memphis order dur¬ 
ing certain months of a year. 

The handler located in Paducah 
makes approximately 43 percent of the 
fluid milk sales in Crockett County, 13 
percent of such sales in Dyer County 
and 9 percent of such sales in Gibson 
County. While this handler has some 
sales in four of the counties proposed 
to be added to the marketing area these 
counties have a small ^population, the 
largest having approximately 24,000 
people. The sales in these counties rep¬ 
resent a small percentage of this han¬ 
dler’s total Class I sales. No evidence 
was presented to show that the ex¬ 
panded marketing area, as herein pro¬ 
posed, would bring this handler under 
regulation of the Memphis order. 

The portions of Mississippi and Proc¬ 
tor Townships, in Crittenden County, 
Arkansas, which are not now included 
in the city of West Memphis, Arkansas, 
should be added to the marketing area. 
The city of West Memphis was added to 
the marketing area in June 1954. The 
city limits have been expanded six times 
since that time. Any change in bound¬ 
ary lines of any named city, town or 
village which is made subsequent to the 
issuance of an order does not modify the 
geographical boundary lines of a market¬ 
ing area to conform to the changes re¬ 
sulting from such annexation or other 
modification of the boundary lines of 
such units. This presents the problem 
of determining the volume of milk dis¬ 
posed of in the marketing area when the 
boundary lines are no longer recognized 
by the political subdivision. Since the 
quantity sold by a handler determines 
whether such handler is regulated, it is 
important to have an area boundary 
which is clearly defined. The addition 
of Mississippi and Proctor Townships to 
the marketing area will add a small area 
around the city of West Memphis. All 
fluid milk sales in these townships are 
made by regulated handlers. 

The portion of the village of Crowder 
in Panola County, Mississippi, should be 
excluded from the Memphis marketing 
area. This village lies partly in Quit- 
man and Panola Counties, Mississippi. 
The population of Crowder as of 1960 
was 476 and the preponderance of the 
population is located in Quitman 
County. Because the Mississippi Delta 


marketing area includes all of the vil¬ 
lage of Crowder that portion of the vil¬ 
lage of Crowder which is in Panola 
County should be excluded from the 
Memphis marketing area. 

Rulings on proposed findings and con¬ 
clusions. Briefs and proposed findings 
and conclusions were filed on behalf of 
certain interested parties. These briefs, 
proposed findings and conclusions and 
the evidence in the record were con¬ 
sidered in making the findings and con¬ 
clusions set forth above. To the extent 
that the suggested findings and conclu¬ 
sions filed by interested parties are in¬ 
consistent with the findings and conclu¬ 
sions set forth herein, the requests to 
make such findings or reach such con¬ 
clusions are denied for the reasons previ¬ 
ously stated in this decision. 

General findings. The findings and 
determinations hereinafter set forth are 
supplementary and in addition to the 
findings and determinations previously 
made in connection with the issuance of 
the aforesaid order and of the previously 
issued amendments thereto; and all of 
said previous findings and determina¬ 
tions are hereby ratified and affirmed, 
except insofar as such findings and de¬ 
terminations may be in conflict with the 
findings and determinations set forth 
herein. 

(a) The tentative marketing agree¬ 
ment and the order, as hereby proposed, 
to be amended, and all of the terms and 
conditions thereof, will tend to effectuate 
the declared policy of the Act; 

(b) The parity prices of milk as de¬ 
termined pursuant to section 2 of the 
Act are not reasonable in view of the 
price of feeds, available supplies of feeds, 
and other economic conditions which 
affect market supply and demand for 
milk in the marketing area, and the 
minimum prices specified in the proposed 
marketing agreement and the Order, as 
hereby proposed to be amended, are such 
prices as will reflect the aforesaid fac¬ 
tors, insure a sufficient quantity of pure 
and wholesome milk, and be in the public 
interest; and 

(c) The tentative marketing agree¬ 
ment and the order, as hereby proposed 
to be amended, will regulate the han¬ 
dling of milk in the same manner as, 
and will be applicable only to persons in 
the respective classes of industrial and 
commercial activity specified in, a mar¬ 
keting agreement upon which a hearing 
has been held. 

Recommended marketing agreement 
and order amending the order. The 
following order amending the order as 
amended regulating the handling of milk 
in the Memphis, Tennessee, marketing 
area is recommended as the detailed and 
appropriate means by which the fore¬ 
going conclusions may be carried out. 
The recommended marketing agreement 
is not included in this decision because 
the regulatory provisions thereof would 
be the same as those contained in the 
order, as hereby proposed to be amended: 

1. Section 1097.6 is revised to read as 
follows: 

§ 1097.6 Memphis, Tennessee, market¬ 
ing area. 

“Memphis, Tennessee, ma r k e t i n g 
area” means all the territory, including 


incorporated municipalities and military 
reservations, within the Tennessee coun¬ 
ties of Fayette, Hardeman (except Civil 
Districts 5 and 6), Haywood, Lauderdale, 
Madison (except Civil Districts 4 and 
9), Shelby and Tipton; the Mississippi 
counties of DeSoto, Tate, Panola (except 
the village of Crowder), Tunica, Lafay¬ 
ette and Marshall (exclusive of Beat 5); 
and the townships of Mississippi and 
Proctor in Crittenden County, Arkansas. 

Signed at Washington, D.C., on Sep¬ 
tember 11, 1963. 

George L. Mehren, 
Assistant Secretary. 

[F.R. Doc. 63-9889; Filed, Sept. 16, 1963; 

8:47 a.m.] 


ATOMIC ENERGY COMMISSION 

[10 CFR Part 20 1 

STANDARDS FOR PROTECTION 
AGAINST RADIATION 

Radioactivity in Effluents to Unre¬ 
stricted Areas; Notice of Proposed 

Rule Making 

Statement of considerations . On 
September 7, 1960, the Commission pub¬ 
lished in the Federal Register compre¬ 
hensive amendments of 10 CFR Part 20 
which became effective January 1, 1961. 
The amendments were designed to bring 
the Commission’s radiation protection 
standards into accord with the recom¬ 
mendations of the Federal Radiation 
Council for normal peacetime operations 
as approved by the President on May 13, 
1960, and the Recommendations of the 
National Committee on Radiation Pro¬ 
tection as published in National Bureau 
of Standards Handbook 59 with adden¬ 
dum and Handbook 69, “Maximum Per¬ 
missible Body Burdens and Maximum 
Permissible Concentrations of Radionu¬ 
clides in Air and in Water for Occupa¬ 
tional Exposure.’' 

The amendments included a compre¬ 
hensive revision of the limits specified 
in Part 20, Appendix B, Concentrations 
in Air and Water Above Natural Back¬ 
ground. The limits specified in Table II, 
Columns 1 and 2 of the Appendix are 
concentrations of radioactive material in 
effluents which, pursuant to § 20 . 106 (b), 
may be released by licensees into unre¬ 
stricted areas without specific approval 
of the Commission. 

For those activities where it is not 
practical to limit concentrations to 
Appendix B, Table II limits, averaged 
over a period of one year, § 20 . 106 (a) 
presently provides that an applicant may 
propose concentration limits of radio¬ 
active materials in effluents to unre¬ 
stricted areas higher than the Appendix 
B, Table II limits, averaged over a period 
of one year. The Commission will ap¬ 
prove the proposed limits if the applicant 
demonstrates that, as a result of environ¬ 
mental dilution, dispersion and other 
factors, it is not likely that any individ¬ 
ual will be exposed to concentrations in 
excess of the limits specified in Appendix 
B, Table II, averaged over a period oi 
one year. 
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In the Memorandum for the President 
dated September 13, 1961, the Federal 
Radiation Council made further recom¬ 
mendations on Radiation Protection 
Guides for certain body organs in rela¬ 
tion to exposure of population groups for 
normal peacetime operations, as indi¬ 
cated in Table I below: 


Table I—Radiation Protection Guides for Cer 
tain Body Organs in Relation to Exposure of 
Population Groups 


Organ 

RPG for 
individuals 

RPG for average of 
suitable sample of 
exposed population 
groups 

f 

Thyroid _ 

1.5 rem per year... 

0.5 rem per year... 

1.5 rem per year... 

0.003 micrograms 
of Ra 226 in the 
adult skeleton 
or the biological 
equivalent of 
this amount of 
Ra 226. 

0.5 rem per year. 

0.17 rem per year. 

0.5 rem per year. 

0.001 micrograms 
of Ra 226 in the 
adult skeleton 
or the biological 
equivalent of 
this amount of 
Ra 226. 

Bone marrow. 
Bone _ . 

Bone (alter¬ 
nate) . 


The Council also recommended graded 
scales of action (based on ranges of tran¬ 
sient rates of daily intake) as shown in 
Table n below. The purpose of these 
actions is to provide reasonable assur¬ 
ance that average rates of intake by a 
suitable sample of an exposed population 
group averaged over the sample and 
averaged over periods of time of the 
order of one year do not exceed the upper 
value of Range n. 


Table II— Graded Scale of Action 


Ranges of transient 
rates of daily intake 

Graded scale of action 

Ranee I. 

Periodic confirmatory surveil¬ 
lance as necessary. 

Quantitative surveillance and 
routine control. 

Evaluation and application of 
additional control measures as 
necessary. 

Range II. 

Range III. 



Specific recommendations were made 
on ranges of transient rates of intake 
(micromicrocuries per day) for use in 
graded scale of actions summarized in 
Table n for the radionuclides radium 
226, iodine 131, strontium 90 and stron¬ 
tium 89. These rates of intake are 
shown in Table III below, and are based 
on the guides in Table I for radium 226 
and iodine 131, and on one-third the 
guide values for strontium 90 and stron¬ 
tium 89. 


T^le III— Ranges of Transient Rates of Intake 
(Micromicrocuries per Day) for Use in Graded 
Scale of Actions Summarized in Table II 


Radionuclides 

Range I 

Range II 

Range III 

Radium 226... . 

0-2 

0-10 

0-20 

0-200 

2-20 

10-100 

20-200 

200-2000 

20-200 
100-1000 
200-2000 
2000-20,000 

Iodine 131i 

Strontium 90_ 

Strontium 89.. 


, In the case of iodine 131, the suitable sample would 
include only small children. For adults, the radiation 
protection guides for the thyroid would not be exceeded 
Pyjftesof intake higher by a factor of 10 than those 
applicable to small children. 

The amendment of 10 CFR Part 20 
Proposed herein implements the recom¬ 
mendations of the September 13, 1961, 
Memorandum for the President as they 
Pertain to release of effluent containing 


radioactive materials from AEC-licensed 
activities in the following ways: 

(a) It would incorporate into Part 20 
revised concentration limits (based on 
FRC recommendations) for radium 226, 
iodine 131, strontium 89 and strontium 
90 in soluble form (denoted by “S”) that 
would govern the release by licensees of 
these radionuclides into unrestricted 
areas; 

(b) It would add to Part 20 a provision 
relating to limitations which may be im¬ 
posed in certain circumstances on the 
gross quantity of radioactive material re¬ 
leased from a licensed activity in speci¬ 
fied intervals of time. Such quantity 
limitations will be in addition to and 
concurrent with limitations on concen¬ 
trations. 

The numerical guidance by the Federal 
Radiation Council on rates of intake, 
Table m, applies to the average intake 
of a “suitable sample” of an exposed 
population group at the point of intake. 
Practical considerations in the regula¬ 
tory control of the release of radioactive 
materials to the environment by Com¬ 
mission licensees require that the nu¬ 
merical guidance be converted into regu¬ 
latory limits specified as concentrations 
of isotopes in effluent streams, and in 
some cases, as quantity limits on the 
total cumulative quantity released in 
specified intervals of time applicable to 
the boundary of the restricted area. 

The concentrations of radioactive ma¬ 
terials in effluents, specified in 10 CFR 
Part 20, Appendix B, Table II, may be 
released by a licensee without specific ap¬ 
proval by the AEC. With the exception 
of the proposed limits for iodine stron¬ 
tium 89, strontium 90, and radium 226, 
these values as now written are one-tenth 
of the limits for continuous occupational 
exposure, 168 hours per week, as recom¬ 
mended for individuals in the general 
population by the National Committee on 
Radiation Protection in NBS Handbook 
69. 

Application of Part 20 Appendix B 
limits including the proposed new values 
for iodine 131, strontium 89, strontium 
90, and radium 226 would in most cases 
meet the recommended guides of the 
Federal Radiation Council. The concen¬ 
tration limits are derived to protect 
individuals in the general population 
from exposure to radiation as a result 
of intake of radioactivity through air 
and water. However, under certain cir¬ 
cumstances, this intake may be aug¬ 
mented by concentration of radioactivity 
in the food chain. Therefore the amend¬ 
ment proposed herein provides that 
under certain circumstances the Com¬ 
mission may find it necessary to impose 
limits on the total quantity of radioactive 
material discharged over a given period 
of time, in addition to the concentration 
limits on radioactivity in effluents. For 
example, as may occur in the case of 
certain reactor fuel chemical reprocess¬ 
ing plants, such a quantity limit may be 
necessary if the average daily intake of 
iodine 131 from air, water, and food by 
a suitable sample of an exposed popula¬ 
tion group is likely to exceed that intake 
resulting from continuous exposure to 
air or water at one-third the proposed 


Appendix B, Table II limits. The cri¬ 
terion applied in limiting the gross quan¬ 
tity of radioactivity discharged in efflu¬ 
ents in specific cases is designed to meet 
the FRC recommendation that the aver¬ 
age intake by a suitable sample of the 
exposed population group is one-third 
the limit for individuals in the popula¬ 
tion. 

Daily intakes recommended by the 
FRC (Table III, Range II upper limit) 
were used to derive a concentration limit 
for iodine 131, radium 226, strontium 89, 
and strontium 90, to be applied at the 
boundary of the restricted area. This 
procedure is consistent with the develop¬ 
ment of other values in Appendix B, 
Table II, which apply to individuals in 
the population. Daily intake volumes of 

2 x 10 7 milliliters of air and 2.2 x 10 3 milli¬ 
liters of water (fluid water plus water 
content of food) for a standard man were 
used to derive the limit for strontium 90, 
strontium 89, and radium 226. Daily 
intake volumes for young children of 

3 x 10 6 milliliters of air and 1 x 10 3 milli¬ 
liters of water were used to derive the 
concentration limits for iodine 131. 

The procedure under § 20.106 for a 
licensee to propose limits on concentra¬ 
tions of radioactive material in effluents 
in excess of Appendix B limits would be 
amended to specify more explicitly the 
appropriate kinds of information that 
might be required in support of an appli¬ 
cation. 

Criteria for approval of proposed limits 
higher than those of Appendix B have 
also been amended to require the appli¬ 
cant to demonstrate that he has taken 
reasonable steps to minimize the radio¬ 
activity discharged in the effluent 
streams. 

The conditions specified in the pro¬ 
posed amendment are consistent with 
the recommendations of the Federal 
Radiation Council in the judgment of 
the Commission in that the exposure 
received by an individual from radio¬ 
active material discharged in effluents in 
accord with the limitations proposed 
herein is unlikely to exceed the FRC’s 
radiation protection guides. 

Based on present licensing and com¬ 
pliance information available to the 
Commission, it appears that all activities 
licensed by the Commission are presently 
operating and can continue to operate 
within the criteria proposed in this 
amendment. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and the Administra¬ 
tive Procedure Act of 1946, notice is here¬ 
by given that adoption of the following 
amendment of 10 CFR Part 20 is con¬ 
templated. All interested persons who 
desire to submit written comments or 
suggestions in connection with the pro¬ 
posed amendment should send them to 
the Secretary, United States Atomic 
Energy Commission, Washington 25, 
D.C., within 60 days after publication of 
this notice in the Federal Register. 
Comments received after that period will 
be considered if it is practicable to do so, 
but assurance of consideration cannot be 
given except as to comments filed within 
the period specified. 

1. Section 20.106 is amended to read as 
follows: 
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§ 20.106 Radioactivity in effluents to 
unrestricted areas. 

(a) Except as authorized by the Com¬ 
mission pursuant to § 10.302, or para¬ 
graphs (b) and (c) of this section, a 
licensee shall not possess, use, or transfer 
licensed material in such a manner as to 
release into air or water in any unre¬ 
stricted area any concentration of radio¬ 
active material in excess of any limit 
specified in Appendix B, Table II, of this 
part. For purposes of this section, con¬ 
centrations may be averaged over a 
period not greater than one year. 

(b) There may be included in any ap¬ 
plication for a license, or for amendment 
of a license, proposed limits (on concen¬ 
trations of licensed and other radioactive 
material released into air or water in un¬ 
restricted areas as a result of the ap¬ 
plicant’s proposed activities) which are 
higher than the concentration limits 
specified in paragraph (a) of this section. 

(c) The Commission will approve the 
limits proposed pursuant to paragraph 
(b) of this section if the applicant 
demonstrates: 

(1) That the applicant has taken 
reasonable steps to minimize the radio¬ 
activity discharged in the effluent 
streams; and 

(2) That it is not likely that radio¬ 
active material discharged in the effluent 
would result in the exposure of an in¬ 
dividual to concentrations of radioactive 
material in air or water exceeding the 
limits specified in Appendix B, Table II 
of this part. 

(d) An application for higher limits 
pursuant to paragraph (b) of this sec¬ 
tion should include, as appropriate, items 
such as: 

(1) Information as to flow rates, total 
volumes of effluent, the peak concentra¬ 
tion of each radionuclide in the effluent, 
and the concentration of each radionu¬ 
clide in the effluent averaged over a 
period of one year at the point where 
the effluent leaves a stack, tube, pipe, or 
similar conduit; 

(2) A description of the properties of 
the effluents, including: 

(i) Chemical composition; 

(ii) Physical characteristics, including 
suspended solids content in liquid efflu¬ 
ents, and nature of gas or aerosol for 
air effluents; 

(iii) The hydrogen ion concentrations 
(pH) of liquid effluents; and 

<iv) The size range of particulates in 
air effluents containing aerosols or par¬ 
ticles. 

(3) A description of the anticipated 
human occupancy in the unrestricted 
area where the highest concentration of 
radioactive material in the effluent is 
expected or, in the case of a river or 
other stream, a description of the first 
point of use of the water downstream 
from the point of release of the effluent. 

(4) Information as to the highest 
concentration of each radionuclide in air 
at any point of human occupancy in an 
unrestricted area, or in water at the first 
point of use of water in the unrestricted 
area. Anticipated concentrations aver¬ 
aged over a period of one year should be 
included. 

(5) The background concentration of 
radionuclides in the receiving river or 
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other stream prior to the release of liquid 
effluent. 

(6) A description of the environmental 
monitoring equipment, including sensi¬ 
tivity of the system, and procedures and 
calculations to determine concentrations 
of radionuclides in the unrestricted area 
and any possible reconcentration of 
radionuclides. 

(7) A description of the waste treat¬ 
ment facilities and procedures used to 
reduce the concentration of radionuclides 
in effluents prior to their release. 

(e) For purposes of this section, the 
limits specified shall apply at the bound¬ 
ary where the material leaves the re¬ 
stricted area. Where the radioactive 
material is discharged through a conduit 
such as a stack, tube, or pipe, the deter¬ 
minations may be made by measuring 
concentrations at the point where the 
material leaves the conduit. Where such 
conduit discharges within the restricted 
area, appropriate assumptions relative 
to environmental dilution and dispersion 
may be used to determine concentrations 
at the points where such material leaves 
the restricted area. 

(f) In addition to limits on concentra¬ 
tions in effluent streams, the Commission 
may impose limits on the gross quantity 
of radioactive material released in air 
or water in a specified period of time as 
may be appropriate if it appears likely 
that the daily intake, averaged over a 
period not exceeding one year, of radio¬ 
active material from air, water, and food 
by a suitable sample of an exposed popu¬ 
lation group would otherwise exceed the 
daily intake resulting from continuous 
exposure to air or water containing one- 
third the concentration of radioactive 
materials specified in Appendix B, Table 
II of this part. 

(g) The provisions of this section do 
not apply to disposal of radioactive ma¬ 
terial into sanitary sewerage systems 
which is governed by § 20.303. 

2. Appendix B, “Concentrations in Air 
and Water Above Natural Background” 
Table II, Column I and Column II is 
amended by deleting the concentration 
limits appearing in Table II, Column I 
and Column II for iodine (53) I 1S1 S; 
radium (88) Ra^S; strontium (38) Sr°°S 
and Sr^S and substituting therefor the 
following limits: 


Element 
(atomic number) 

Isotope i 

Table II 

Column I 

Column II 

Iodine (S3) .. -- 

ims 

Sr»S 

Sr®°S 

Ra 23fl S 

Air uc/ml 
lXlO-w 
3X10-1° 
3X10-11 
3X10-1* 

Water uc/ml 
3X10-7 
3X10-« 
3X10-7 
3X10-0 

Strontium (38)—. 

Radium (88)- 


i Soluble (s). 


(Sec. 161, 68 Stat. 948; 74 U.S.C. 2201) 

Dated at Washington, D.C., the 4th 
day of September 1963. 

For the Atomic Energy Commission. 

Woodford B. McCool, 

Secretary. 

[F.R. Doc. 63-9856; Filed, Sept. 16, 1963; 
8:45 a.m.] 


FEDERAL AVIATION AGENCY 

[14 CFR Part 71 [New] ] 

[Airspace Docket No. 63-WE-51] 

CONTROL ZONE, CONTROL AREA EX¬ 
TENSION AND TRANSITION AREA 

Proposed Alteration, Revocation, and 
Designation 

Notice is hereby given that the Federal 
Aviation Agency (FAA) is considering 
amendments to Part 71 [New] of the 
Federal Aviation Regulations, the sub¬ 
stance of which is stated below. 

The following controlled airspace is 
presently designated within the Sheri¬ 
dan, Wyo., terminal area: 

1. The Sheridan control zone is desig¬ 
nated within a 5-mile radius of Sheridan 
County Airport; within 2 miles either 
side of the 134° True bearing from the 
Sheridan RBN extending from the 5-mile 
radius zone to the Ucross, Wyo., fan 
marker. 

2. The Sheridan control area exten¬ 
sion is designated as that airspace north¬ 
east of a line 8 miles southwest of and 
parallel to the Sheridan VORTAC 316° 
and 136° True radials within a 27-mile 
radius of the Sheridan Municipal Air¬ 
port. 

The FAA, having completed a com¬ 
prehensive review of the terminal air¬ 
space structure requirements in the 
Sheridan area, including studies attend¬ 
ant to the implementation of the pro¬ 
visions of CAR Amendments 60-21/ 
60-29, has under consideration the fol¬ 
lowing airspace actions: 

1. Alter the Sheridan control zone by 
redesignating it as that airspace within 
a 5-mile radius of Sheridan County Air¬ 
port (latitude 44°46'25" N., longitude 
106°58'15" W.), and within 2 miles each 
side of the Sheridan VORTAC 138° True 
radial, extending from the 5-mile radius 
zone to the VORTAC. 

2. Revoke the Sheridan control area 
extension and designate the Sheridan 
transition area as that airspace extend¬ 
ing upward from 700 feet above the sur¬ 
face within 2 miles each side of the 
Sheridan VORTAC 318° True radial, 
extending from the VORTAC to 3 miles 
northwest of the VORTAC, and within 
2 miles northeast and 3 miles southwest 
of the 133° True bearing from the Sheri¬ 
dan RBN, extending from the arc of a 
5-mile radius circle centered on the 
Sheridan County Airport (latitude 
44°46'25" N., longitude 106°58'15" W.) 
to 14 miles southeast of the RBN; and 
that airspace extending upward from 
1,200 feet above the surface within 10 
miles northeast and 7 miles southwest of 
the Sheridan VORTAC 137° and 317 
True radials, extending from 25 miles 
southeast to 15 miles northwest of the 
VORTAC. The floors of the airways that 
traverse the transition area proposed 
herein would automatically coincide with 
the floors of the transition area. 

The actions taken herein would, in 
part, revoke the control zone extension 
southeast of Sheridan and designate a 
control zone extension northwest o 
Sheridan to provide protection for air¬ 
craft executing the prescribed Sheriaa 
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County Airport VOR instrument ap¬ 
proach procedures. The portion of the 
Sheridan control zone proposed for revo¬ 
cation is no longer required for air traffic 
control purposes. The portion of the 
Sheridan transition area with a floor of 
700 feet above the surface would provide 
protection for aircraft executing pre¬ 
scribed instrument approach and depar¬ 
ture procedures while operating beyond 
the limits of the Sheridan control zone 
as proposed for alteration herein and 
below the proposed 1,200-foot floor area. 
The floor of controlled airspace beyond 
the 700-foot floor area would be raised 
from 700 to 1,200 feet above the surface. 
The controlled airspace released would 
become available for other aeronautical 
purposes. The portions of controlled air¬ 
space retained would provide protection 
for aircraft executing prescribed holding, 
approach, missed approach, and de¬ 
parture procedures within the Sheridan 
terminal area. 

Certain minor revisions to prescribed 
instrument procedures would be effected 
in conjunction with the actions proposed 
herein, but operational complexities 
would not be increased nor would air¬ 
craft performance characteristics or 


present landing minimums be adversely 
affected. 

Specific details of the changes to pro¬ 
cedures and minimum instrument flight 
rules altitudes that would be required 
may be examined by contacting the 
Chief, Airspace Utilization Branch, Air 
Traffic Division, Western Region, Fed¬ 
eral Aviation Agency, 5651 West Man¬ 
chester Avenue, P.O. Box 90007, Airport 
Station, Los Angeles, Calif., 90009. 

Interested persons may submit such 
written data, views or arguments as they 
may desire. Communications should be 
submitted in triplicate to the Director, 
Western Region, Attn: Chief, Air Traffic 
Division, Federal Aviation Agency, 5651 
West Manchester Avenue, P.O. Box 
90007, Airport Station, Los Angeles, 
Galif., 90009. All communications re¬ 
ceived within forty-five days after pub¬ 
lication of this notice in the Federal 
Register will be considered before action 
is taken on the proposed amendment. 
No public hearing is contemplated at 
this time, but arrangements for informal 
conferences with Federal Aviation 
Agency officials may be made by con¬ 
tacting the Regional Air Traffic Division 
Chief, or the Chief, Airspace Utilization 


Division, Federal Aviation Agency, Wash¬ 
ington, D.C., 20553. Any data, views or 
arguments presented during such con¬ 
ferences must also be submitted in 
writing in accordance with this notice in 
order to become part of the record for 
consideration. The proposal contained 
in this notice may be changed in the 
light of comments received. 

The official docket will be available for 
examination by interested persons at the 
Docket Section, Federal Aviation Agency, 
Room A-103,1711 New York Avenue NW., 
Washington, D.C., 20553. An informal 
docket will also be available for examina¬ 
tion at the office of the Regional Air 
Traffic Division Chief. 

This amendment is proposed under 
section 307(a) of the Federal Aviation 
Act of 1958 (72 Stat. 749; 49 U.S.C. 
1348). 

Issued in Washington, D.C., on Sep¬ 
tember 10,1963. 

Michael J. Burns, 

Acting Chief , 

Airspace Utilization Division. 

[F.R. Doc. 63-9859; Filed, Sept. 16, 1963; 

8:45 a.m.] 





DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 
NEVADA 

Notice of Termination of Proposed 
Withdrawal and Reservation of 
Lands 

September 6, 1963. 

Notice of an application. Serial No. 
Nevada 035794, for withdrawal and reser¬ 
vation of lands was published as Federal 
Register Document Number 58-5246 on 
page 5262 of the issue for July 10, 1958. 
This application is canceled in its en¬ 
tirety. Therefore, pursuant to the regu¬ 
lations contained in 43 CFR Part 295, the 
lands described below will be at 10:00 
a.m. on September 16, 1963, relieved of 
the segregative effect of the above- 
mentioned application. Part of the 
lands are subject to other orders of with¬ 
drawal. 

Mount Diablo Meridian, Nevada 

T. 18 S., R. 62 E., 

Secs. 13-17, incl.; 

Secs. 20-29, incl.; 

Secs. 32-36, incl. 

T. 19 S., R. 62 E., 

Secs. 1-5, incl.; 

Secs. 8-11, incl.; 

Sec. 12, wy 2 ; 

Secs. 16 and 17. 

T. 18 S., R. 63 E., 

Sec. 18, lots 1-4, incl., Wi/ 2 Ei/ 2 , Ey 2 Wi/ 2 ; 

Sec. 19, lots 1-4, incl., Wy 2 Ey 2 , Ey 2 wy 2 ; 

Sec. 30, lots 1-4, incl., Wy 2 NEV4» 

Nwy 4 SEy 4 , Ey 2 wy 2 ; 

Sec. 31, lots 1-4, incl., Ey 2 NWi/4. NEy 4 SW^. 

Daniel P. Baker, 

Chief , Division of Lands 
and Minerals Management. 

[F.R. Doc. 63-9869; Filed, Sept. 16, 1963; 
8:46 a.m.] 


WASHINGTON 

Notice of Termination of Proposed 
Withdrawal and Reservation of 
Lands 

September 9, 1963. 

Notice of an application Serial No. 
Washington 0844, for withdrawal and 
reservation of lands was published as 
Federal Register Document No. 55-2634 
on pages 2037, 2038 and 2039 of the issue 
for March 31, 1955. The applicant 
agency has cancelled its application in¬ 
sofar as it involved the lands in the sec¬ 
tions and townships described below. 
Therefore, pursuant to the regulations 
contained fn 43 CFR, Part 295, such lands 
will be at 10:00 a.m. on September 30, 
1963, relieved of the segregative effect 
of the above-mentioned application. 

The lands affected bjrthis notice of 
termination are: 
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Notices 


Willamette Meridian 

GIFFORD PINCHOT NATIONAL FOREST 

Silver Star Administrative Site and 
Recreation Area 

T. 3 N., R. 5 E., Unsurveyed, 

In Sec. 7. 

Total—320 acres, approximately. 

Government Mineral Springs Recreation 
Area 

T. 4 N., R. 7 E., Unsurveyed, 

In Sec. 5. 

T. 5 N., R. 7 E., Unsurveyed, 

In Sec. 31. 

Total—810 acres, approximately. 

Iron Creek Recreation Area 

T. 11 N..R.7E., 

In Sec. 19. 

Total—323.91 acres. 

Tower Rock Administrative Site and 
Recreation Area 

T. 11 N., R. 7 E., 

In Sec. 13. 

T. 11 N., R. 8 E., Unsurveyed, 

In Secs. 18 and 19. 

Total—620 acres, approximately. 

Mosquito Lakes Guard Station and 
Recreation Area 

T. 7 N., R. 8 E., Unsurveyed, 

In Secs. 2 and 3. 

Total—800 acres, approximately. 

North Fork Administrative Site and 
Recreation Area 

T. 11 N., R. 8 E., Unsurveyed, 

In Sec. 10. 

Total—160 acres, approximately. 

Chambers Lake Recreation Area 

T. 11 N., R. 10 E., Unsurveyed, 

In Sec. 3. 

Total—400 acres, approximately. 

MOUNT BAKER NATIONAL FOREST 

Bridge Recreation Area 

T. 39 N., R. 7 E., 

In Sec. 1. 

Total—79.14 acres. 

Verlot Recreational Area 

T. 30 N., R. 8 E., 

In Sec. 16. 

Total—80 acres. 

Mount Pilchuk Recreation Area 

T. 30 N..R.8E., 

In Secs. 21 and 28. 

Total—611.42 acres. 

Hemple Creek Recreation Area 

T. 30 N., R. 8 E., 

In Sec. 23. 

Total—40 acres. 

South Fork Stillaguamish Highway Road¬ 
side of the surveyed center line ofSHRD 
side Zone. A strip of land 660 feet on each 
side of the surveyed center line of said 
highway through the following lands: 


T. 30 N.,R. 8E., 

In Secs. 23 and 24. 

T. 30N..R. 9E., 

In Secs. 19, 20, 22 and 23. 

T. 30 N., R. 10 E., 

In Secs. 16, 26, 35 and 36. 

T. 29 N., R. 11 E., Unsurveyed, 

In Sec. 6. 

T. 30 N., R. 11 E., 

In Sec. 31. 

Total—1665 acres. 

French Creek Recreation Area 

T. 32 N.,R. 8 E., 

In Sec. 15. 

Total—70 acres. 

Boulder Creek Recreation Area 

T. 37 N., R. 8 E., Unsurveyed, 

In Secs. 1 and 12. 

T. 37N..R. 9E., 

In Sec. 6. 

Total—60.49 acres, approximately. 

Sandy Creek Recreation Area 

T. 37 N., R. 8 E., Unsurveyed, 

In Sec. 24. 

Total—40 acres. 

Komo Kulshan Administrative Site 

T. 37 N., R 8 E., Unsurveyed, 

In Sec. 26. 

Total—40 acres. 

Shuksan—Silver Fir Administrative Site and 
Recreation Area 

T. 39 N., R. 8 E., Unsurveyed, 

In Sec. 1. 

T. 40 N., R. 8 E., Unsurveyed, 

In Sec. 36. 

Total—20 acres. 

Lake Kelcema Organization Campsite 

T. 30 N., R. 9 E., 

In Secs. 1 and 2. 

Total—180 acres. 

Sunnyside-Red Bridge Recreation Area 

T. 30 N., R. 9 E., 

In Sec. 21. 

Total—240 acres. 

Little Park Creek Recreation Area 

T. 37 N.,R. 9E., 

In Sec. 5. 

Total—10 acres. 

Baker Lake Recreation Area 

T 37 N., R.9E., 

In Secs. 2, 3, and 4. 

T. 38 N., R.9E., 

In Secs. 33, 34, and 35. 

Total—993.72 acres. 

Baker Hot Springs Recreation Area 

T. 38 N., R. 9 E., Unsurveyed, 

In Sec. 19. 

Total—40 acres. 

Twin Lakes Recreation Area 

T. 40 N., R. 9 E., Unsurveyed, 

In Secs. 15 and 21. 

Total —70 acres, approximately. 
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Big Four Recreation Area 

T. 30 N., R. 10 E., 

In Secs. 21, 22, and 28. 

Total—435.60 acres. 

Dans Creek Road No. 324 Roadside Zone 

T. 32 N., R. 10 E., 

In Sec. 20. 

Total—85.91 acres. 

Clear Creek Recreation Area 

T. 32 N., R. 10 E., 

In Sec. 31. 

Total—44.95 acres. 

Barlow Pass Administrative Site 

T. 29 N., R. 11 E., Unsurveyed, 

In Sec. 6 . 

Total—40 acres, approximately. 

Dolly Varden Recreation Area 

T. 29 N., R. 11 E., Unsurveyed, 

In Secs. 7 and 18. 

Total—120 acres. 

Elliott Creek Recreation Area 

T. 30 N., R. HE., 

In Sec. 29. 

Total—40 acres. 

Monte Cristo Lake Recreation Area 

T. 30 N., R. 11E., 

In Sec. 29. 

Total—40 acres. 

Mowich Recreation Area 

T. 30 N., R. 11 E., 

In Sec. 31. 

Total—40 acres. 

Buck Creek Recreation Area 

T. 32 N., R. 11 E., 

In Secs. 13 and 14. 

Total—192.84 acres. 

Kennedy Hot Springs Recreation Area 

T. 30N..R. ltfE., 

In Sec. 12 . 

Total—71.08 acres. 

Sloan Creek Recreation Area 

T. 30 N., R. 12 E., 

In Secs. 28 and 29. 

Total—90 acres. 

Downey Creek Recreation Area 

T. 32 N., R. 12 E., 

In Sec. 14. 

Total —20 acres. 

Sulphur Creek Recreation Area 

T. 32 N., R. 12 E., 

In Sec. 24. 

T. 32 N., R. 13 E., Unsurveyed, 

In Sec. 19. 

Total—90 acres. 

Goodell Creek Recreation Area 
T. 37 N., R. 12 E., 

In Sec. 20 . 

Total—54.30 acres. 

OLYMPIC NATIONAL FOREST 

Bark Shanty Recreation Area 

T- 27 N., R. 2 W., Unsurveyed. 

In Sec. 19. 

Total— 40 acres, approximately. 
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Hamma Hamma Recreation Area 

T. 24 N., R. 3 W., 

In secs. 6 and 7. 

T. 24 N., R. 4 W., Unsurveyed, 

In Sec. 1. 

Total—131.22 acres, approximately. 

Camp Harps Recreation Area 

T. 23 N„ R. 6 W., Unsurveyed, 

In Sec. 16. 

Total—10 acres, approximately. 

Church Creek Camp ( Shelter) Recreation 
Area 

T. 23 N., R. 6 W., Unsurveyed, 

In Sec. 21. 

Total—10 acres, approximately. 

Snider Recreation Area 
T. 30N..R. 11 W., 

In Sec. 28. 

Total—29.30 acres. 

South Sitkum Recreation Area 

T. 28 N., R. 12 W., 

In Sec. 5. 

Total—50 acres. 

WENATCHEE NATIONAL FOREST 

Fir Creek Administrative Site 

T. 27 N., R. 15 E., Unsurveyed, 

In Secs. 11 and 12. 

Total—40 acres, approximately. 

Aggregate area—9348.88 acres, approx¬ 
imately. 

John E. Burt, Jr., 

Officer in Charge. 

[F.R. Doc. 63-9870; Filed, Sept. 16, 1963; 
8:46 a.m.] 


Bureau of Mines 

ASSISTANT GENERAL MANAGER; 

HELIUM 

Delegation of Authority 

Pursuant to the authority delegated 
in subparagraph 205.2.4A, Bureau of 
Mines Manual, Helium Activity Instruc¬ 
tions, the following redelegation is here¬ 
by made: 

(1) The Assistant General Manager, 
Helium Operations, is authorized to execute 
contracts and purchase orders up to $100,000, 
subject to the special provisions and limita¬ 
tions in subparagraph 205.2.4A, Bureau of 
Mines Manual, Helium Activity Instructions, 
Release No. 34, dated February 4, 1963 (26 
F.R. 3759). 

(2) The authority contained in paragraph 
(1) above may not be redelegated without 
the approval of the Assistant Director— 
Helium. 

Dated: August 27,1963. 

Paul V. Mullins, 
General Manager , 
Helium Operations . 

Approved: September 4, 1963. 

Henry P. Wheeler, Jr., 

Assistant Director — Helium. 

[F.R. Doc. 63-9882; Filed, Sept. 16, 1963; 

8:46 a.m.] 
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Office of the Secretary 
JULIO A. NEGRONI 

Report of Appointment and Statement 
of Financial Interests 

September 12, 12963. 

Pursuant to section 302(a) of Execu¬ 
tive Order 10647, the following informa¬ 
tion on a WOC appointee in the Depart¬ 
ment of the Interior is furnished for 
publication in the Federal Register : 

Name of appointee: Julio A. Negroni. 

Name of employing agency: Department of 
the Interior, Office of Assistant Secretary for 
Water and Power Development. 

The title of the appointee’s position: Dep¬ 
uty Director, Defense Electric Power Area 19. 

The name of the appointee’s private em¬ 
ployer or employers: Puerto Rico Water Re¬ 
sources Authority, P.O. Box 4267, San Juan, 
Puerto Rico. 

The statement of “financial interests” 
for the above appointee is set forth below. 

Stewart L. Udall, 

Secretary of the Interior. 

Appointee’s Statement of Financial 
Interests 

In accordance with the requirements 
of section 302(b) of Executive Order 
10647,1 am filing the following statement 
for publication in the Federal Register : 

(1) Names of any corporations of 
which I am, or had been within 60 days 
preceding my appointment, on August 
19, 1963, as Deputy Director, DEPA Area 
19, Assistant Secretary for W&P, Defense 
Electric Power Administration, an officer 
or director: 

Puerto Rico Water Resources Authority (a 
public corporation of the Commonwealth of 
Puerto Rico)—Acting Assistant Executive 
Director for Electrical Planning Construction 
and Research. 

(2) Names of any corporations in 
which I own, or did own within 60 days 
preceding my appointment, any stocks, 
bonds, or other financial interests: 

None. 

(3) Names of any partnerships in 
which I am associated, or had been as¬ 
sociated within 60 days preceding my 
appointment: 

None. 

(4) Names of any other businesses 
which I own, or owned within 60 days 
preceding my appointment: 

None. 

Dated: August 29, 1963. 

Julio A. Negroni. 

[FJt. Doc. 63-9899; Filed, Sept. 16, 1963; 
8:47 ami.] 


RAFAEL R. RAMIREZ 

Report of Appointment and Statement 
of Financial Interests 

September 12, 1963. 
Pursuant to section 302(a) of Execu¬ 
tive Order 10647, the following informa- 
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tion on a WOC appointee in the Depart¬ 
ment of the Interior is furnished for 
publication in the Federal Register: 

Name of appointee: Rafael R. Ramirez. 

Name of employing agency: Department 
of the Interior, Office of Assistant Secretary 
for Water and Power Development. 

The title of the appointee’s position: Area 
Director, Defense Electric Power Area 19. 

The name of the appointee’s private em¬ 
ployer or employers: Puerto Rico Water 
Resources Authority, P.O. Box 4267, San 
Juan, Puerto Rico. 

The statement of “financial interests” 
for the above appointee is enclosed. 

Stewart L. Udall, 
Secretary of the Interior. 

Appointee's Statement of Financial 
Interests 

In accordance with the requirements 
of section 302(b) of Executive Order 
10647,1 am filing the following statement 
for publication in the Federal Register : 

(1) Names of any corporations of 
which I am, or had been within 60 days 
preceding my appointment, on August 
19, 1963, as Director, DEPA Area 19, 
Assistant Secretary for W&P, Defense 
Electric Power Administration, an offi¬ 
cer or director: 

Assistant Executive Director for Power 
Operations, Puerto Rico Water Resources 
Authority, P.O. Box 4267, Santurce, Puerto 
Rico. (Government instrumentality.) 

(2) Names of any corporations in 
which I own, or did own within 60 days 
preceding my appointment, any stocks, 
bonds, or other financial interests: 

None. 

(3) Names of any partnerships in 
which I am associated or had been asso¬ 
ciated within 60 days preceding my 
appointment: 

None. 

(4) Names of any other businesses 
which I own, or owned within 60 days 
preceding my appointment: 

None. 

Dated: August 29,1963. 

Rafael R. Ramirez. 

[F.R. Doc. 63-9900; Filed, Sept. 16, 1963; 

8:47 a.m.] 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 
COCHISE LIVESTOCK AUCTION ET AL. 

Proposed Posting of Stockyards 

The Chief of the Rates and Registra¬ 
tions Branch, Packers and Stockyards 
Division, Agricultural Marketing Service, 
United States Department of Agriculture, 
has information that the livestock mar¬ 
kets named below are stockyards as de¬ 
fined in section 302 of the Packers and 
Stockyards Act, 1921, as amended (7 
U.S.C. 202), and should be made subject 
to the provisions of the Act. 


Cochise Livestock Auction, Willcox, Ariz. 

Yates Center Sale Co., Yates Center, Kans. 
Panhandle Livestock Commission Co., Guy- 

mon, Okla. 

Blairsville Auction, Blairsville, Pa. 

Nolan Livestock Auction Market, Inc., 

Lomira, Wis. 

Notice is hereby given, therefore, that 
the said Chief, pursuant to authority 
delegated under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 
et seq.), proposes to issue a rule designat¬ 
ing the stockyards named above as 
posted stockyards subject to the provi¬ 
sions of the Act, as provided in section 
302 thereof. 

Any person who wishes to submit 
written data, views, or arguments con¬ 
cerning the proposed rule may do so by 
filing them with the Chief, Rates and 
Registrations Branch, Packers and 
Stockyards Division, Agricultural Mar¬ 
keting Service, United States Department 
of Agriculture, Washington, D.C., within 
15 days after publication hereof in the 
Federal Register. 


Done at Washington, D.C. this 11th 
day of September 1963. 

H. L. Jones, 

Chief, Rates and Registrations 
Branch, Packers and Stock - 
yards Division, Agricultural 
Marketing Service. 

[F.R. Doc. 63-9888; Filed, Sep. 16, 1963; 
8:47 a.m.] 


Office of the Secretary 
ARKANSAS 

Designation of Areas for Emergency 
Loans 

For the purpose of making emergency 
loans pursuant to section 321 of the Con¬ 
solidated Farmers Home Administration 
Act of 1961 (7 U.S.C. 1961), it has been 
determined that in the hereinafter- 
named counties in the State of Arkansas 


Done at Washington, D.C., this 11th 
day of September 1963. 

H. L. Jones, 

Chief , Rates and Registrations 
Branch, Packers and Stock - 
yards Dimsion , Agricultural 
Marketing Service. 

[F.R. Doc. 63-9887; FUed, Sept. 16, 1963; 
8:46 a.m.] 


DOMINIQUE’S LIVESTOCK AUCTION 
ET AL. 

Notice of Changes in Names of Posted 
Stockyards 

It has been ascertained, and notice is 
hereby given, that the names of the 
livestock markets referred to herein, 
which were posted on the respective 
dates specified below as being subject to 
the provisions of the Packers and Stock- 
yards Act, 1921, as amended tl U.S.C. 
181 et seq.), have been changed as indi¬ 
cated below. 


natural disasters have caused a need for 
agricultural credit not readily available 
from commercial banks, cooperative 
lending agencies, or other responsible 
sources. 

Arkansas 

Cleburne. Fulton. 

Pursuant to the authority set forth 
above, emergency loans will not be made 
in the above-named counties after June 
30, 1964, except to applicants who pre¬ 
viously received emergency or special 
livestock loan assistance and who can 
qualify under established policies and 
procedures. 

Done at Washington, D.C., this 11th 
day of September 1963. 

Orville L. Freeman, 

Secretary . 

[F.R. Doc. 63-9894; Filed, Sept. 16, 1963; 

8:47 a.m.] 


Louisiana 

Original name of stockyard, location. Current name of stockyard and date of 

and date of posting change in name 

Dominique’s Livestock Auction, Alexandria, Dominique’s Livestock Auction, Inc., Aug. 

Apr. 30, 1958. 30, 1963. 

Dominique’s Cow Palace, Curtis, Jan. 20, Dominique’s Cow Palace, Inc., Aug. 30, 1963. 
1959. 

Dominique’s Stockyard, Lafayette, June 13, A. Dominique’s Stockyard, Inc., Aug. 30, 
1957. 1963. 

Dominique’s Livestock Commission, Lake Dominique’s Livestock Commission, Inc., 
Charles, Mar. 27, 1957. Aug. 30, 1963. 

Dominique’s Cow Palace, Marksville, June A. Dominique’s Cow Palace, Inc., Aug. 30, 
28, 1962. 1963. 

North Dakota 

Harvey Livestock Sales, Harvey, May 18, Harvey Livestock Auction, Oct. 1, 1962. 
1959. 

Oklahoma 

Selling Sales Association, Inc., Selling, Mar. Selling Sales Association, Aug. 12, 1963. 

12, 1956. 

South Dakota 

Selby Livestock Sales Co., Selby, June 5, Selby Livestock Sales Co., Inc., July 1, 1963. 
1959. 

Texas 

Abilene Livestock Auction Commission, Ab- Abilene Livestock Auction Commission Co., 
ilene. Mar. 17, 1941. July 15, 1963. 

Carthage Auction Sale, Carthage, Jan. 10/ Panola County Livestock Commission Co., 
1957. Inc., Dec. 26, 1962. 
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OKLAHOMA 

Designation of Areas for Emergency 
Loans 

For the purpose of making emergency 
loans pursuant to section 321 of the 
Consolidated Farmers Home Adminis¬ 
tration Act of 1961 (7 U.S.C. 1961), it has 
been determined that in the hereinafter- 
named counties in the State of Oklahoma 
natural disasters have caused a need for 
agricultural credit not readily available 
from commercial banks, cooperative 
lending agencies, or other responsible 
sources. 

Oklahoma 

Beckham. Harmon. 

Cimarron. » Jackson. 

Greer. Texas. 

Pursuant to the authority set forth 
above, emergency loans will not be made 
in the above-named counties after De¬ 
cember 31,1964, except to applicants who 
previously received emergency or special 
livestock loan assistance and who can 
qualify under established policies and 
procedures. 

Done at Washington, D.C., this 11th 
day of September 1963. 

Orville L. Freeman, 

Secretary. 

[F.R. Doc. 63-9895; Filed, Sept. 16, 1963; 
8:47 arni.l 


TEXAS 

Designation of Areas for Emergency 
Loans 

For the purpose of making emergency 
loans pursuant to section 321 of the 
Consolidated Farmers Home Adminis¬ 
tration Act of 1961 (7 U.S.C. 1961), it has 
been determined that in the hereinafter- 
named counties in the State of Texas 
natural disasters have caused a need for 
agricultural credit not readily available 
from commercial banks, cooperative 
lending agencies, or other responsible 
sources. 

Texas 

Atascosa. Hill. 

Dickens. Victoria. 

F °ard. Wharton. 

Hardeman. Wilbarger. 

Pursuant to the authority set forth 
above, emergency loans will not be made 
to the above-named counties after 
June 30, 1964, except to applicants who 
Previously received emergency or special 
livestock loan assistance and who can 
qualify under established policies and 
Procedures. 

Done at Washington, D.C., this 11th 
day of September 1963. 

Orville L. Freeman, 

Secretary. 

(PR. Doc. 63-9896; Filed, Sept. 16, 1963; 
8:47 a.m.] 

No. 181-9 


DEPARTMENT OF COMMERCE 

Maritime Administration 

[Trade Route 26] 

ESSENTIALITY AND UNITED STATES 
FLAG SERVICE REQUIREMENTS 

Trade Route 26; Conclusions and 
Determinations 

Notice is hereby given that on Sep¬ 
tember 9,1963, the Maritime Administra¬ 
tor, acting pursuant to section 211 of the 
Merchant Marine Act, 1936, as amended, 
found and determined the essentiality 
and United States flag service require¬ 
ments of United States foreign Trade 
Route No. 26 and ordered that the fol¬ 
lowing conclusions and determinations 
reached by the Maritime Administrator 
with respect to said trade route be pub¬ 
lished in the Federal Register. 

1. Trade Route No. 26 as redescribed 
below is affirmed as an essential foreign 
trade route of the United States: 

Trade Route No. 26 — U.S. Pacific 
Area/Western Europe: Between U.S. 
Pacific Area ports (Washington to 
Mexican border and Alaska and Hawaii) 
and ports in the United Kingdom, Re¬ 
public of Ireland, Continental Europe 
(Germany to northern border of Portu¬ 
gal) and Baltic-Scandinavian ports. 

2. United States flag sailing require¬ 
ments for liner service on Trade Route 
No. 26 are approximately five sailings 
per month with freight ships serving the 
route predominantly, with some addi¬ 
tional U.S. flag sailings serving the route 
in conjunction with other services. 

3. Existing Victory, C-2 and C-3 type 
freighters are suitable for interim opera¬ 
tion on Trade Route No. 26 pending the 
development of traffic and the subse¬ 
quent construction of replacement ships. 

Dated: September 9, 1963. 

By order of the Maritime Administra¬ 
tor. 

James S. Dawson, Jr., 
Secretary. 

[F.R. Doc. 63-9907; Filed, Sept. 16, 1963; 

8:48 a.m.j 

DEPARTMENT OF HEALTH, EDU¬ 
CATION, AND WELFARE 

Food and Drug Administration 
STAUFFER CHEMICAL CO. 

Notice of Withdrawal of Petition Re¬ 
garding the Pesticide Chemical 

Carbophenothion 

Pursuant to the provisions of the Fed¬ 
eral Food, Drug, and Cosmetic Act (sec. 
408(d)(1), 68 Stat. 512; 21 U.S.C. 

346a(d)(D), the following notice is 
issued: 

In accordance with § 120.8 Withdrawal 
of petitions without prejudice of the 
pesticide regulations, Stauffer Chemical 


Company, 380 Madison Avenue, New 
York 17, New York, has withdrawn its 
petition proposing the establishment of 
tolerances for residues of the insecticide 
carbophenothion ( S - (p-chlorophenyl- 
thiomethyl) 0,0-diethyl phosphorodithio- 
ate) in the fat of meat from cattle, as 
published in the Federal Register of 
March 27, 1963 (28 F.R. 2994). 

The withdrawal of this petition is with¬ 
out prejudice to a future filing. 

Dated: September 11, 1963. 

Robert S. Roe, 
Director, Bureau of 
Biological and Physical Sciences. 

[F.R. Doc. 63-9902; Filed, Sept. 16, 1963; 

8:47 a.m.] 


FEDERAL COMMUNICATIONS 
COMMISSION 

[Docket No. 15124; FCC 63M-991] 

DUTCHESS COUNTY BROADCASTING 
CORP. (WKIP) 

Order Continuing Prehearing 
Conference 

In re application of Dutchess County 
Broadcasting Corporation (WKIP), 
Poughkeepsie, New York, Docket No. 
15124, File No. BP-14824; for construc¬ 
tion permit. 

In view of the filing of a petition by 
the applicant for leave to amend its 
application, It is ordered, This 10th day 
of September 1963, that the prehearing 
conference scheduled for September 11, 
1963, is postponed to September 20, 1963, 
at 9:00 a.m. 

Released: September 10,1963. 

Federal Communications 
Commission, 

[seal] Ben F. Waple, 

Secretary. 

[F.R. Doc. 63-9915; Filed, Sept. 16, 1963; 
8:48 ajn.j 


[Docket No. 15125; FCC 63M-995] 

RADIO STATION KAYE 
Order Continuing Hearing 

In re application of Henry Perozzo and 
Bethyl Perozzo (joint tenancy) d/b as 
Radio Station KAYE, Puyalloup, Wash¬ 
ington, Docket No. 15125, File No. BP- 
15739; for construction permit to change 
antenna system, including increase in 
antenna height. 

A prehearing conference in the above- 
entitled proceeding having been held on 
September 10, 1963 and it appearing 
from the record made therein that cer¬ 
tain agreements were reached which 
properly should be formalized by order: 

It is ordered, This 10th day of Septem¬ 
ber 1963 that: 

(1) The direct case of the applicant 
shall be in writing; 
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(2) Preliminary drafts of the appli¬ 
cant’s technical engineering exhibits 
shall be supplied to the other parties on 
October 1, 1963; 

(3) All exhibits to be offered in evi¬ 
dence in the presentation of applicant’s 
affirmative case shall be exchanged 
among the parties and copies thereof 
supplied the Hearing Examiner on Oc¬ 
tober 21, 1963; 

(4) Notification of witnesses to be 
called for cross-examination shall be 
given on or before October 28, 1963; 

It is further ordered, That the hearing 
herein presently scheduled to commence 
on October 8, 1963, is continued to No¬ 
vember 4, 1963, commencing at 10:00 
a.m. in the offices of the Commission at 
Washington, D.C. 

Released: September 11, 1963. 

Federal Communications 
Commission, 

[seal] Ben F. Waple, 

Secretary. 

[F.R. Doc. 63-9916; Filed, Sept. 16, 1963; 

8:48 a.m.] 


[Docket No. 15119; FCC 63M-993] 

ALBERT JOHN WILLIAMS (KTYM) 
Order Continuing Hearing 

In re application of Albert John Wil¬ 
liams (KTYM), Inglewood, California, 
Docket No. 15119, File No. BMP-10155; 
for construction permit. 

As a result of agreements reached at a 
prehearing conference held this date in 
the above-entitled matter; 

It is ordered. This 10th day of Sep¬ 
tember 1963, that: 

1. The hearing now scheduled for 
October 3, 1963, will instead be held 
commencing at 10:00 a.m., October 21, 
1963, in the Commission’s Offices in 
Washington, D.C.; 

2. Exhibits will be exchanged on or 
before 5:00 p.m., October 7, 1963; and 

3. Notification of witnesses will be 
made on or before 5:00 p.m., October 
16, 1963. 

Released: September 11, 1963. 

Federal Communications 
Commission, 

[seal] Ben F. Waple, 

Secretary. 

[F.R. Doc. 63-9917; Filed, Sept. 16, 1963; 

8:48 a.m.j 


CIVIL AERONAUTICS BOARD 

[Docket No. 13939 etc.] 

BUSINESS AND ECONOMY FARES 
Notice of Hearing 

Notice hereby is given, pursuant to 
the provisions of the Federal Aviation 
Act of 1958, as amended, that a hearing 
in the above-entitled proceeding will be 
held on October 8, 1963, at 10:00 a.m., 
e.d.t., in Room 725, Universal Building, 
1825 Connecticut Avenue NW., Wash¬ 
ington, D.C., before the undersigned 
Examiner. 

For further information regarding the 
issues involved herein, interested persons 


may refer to the Board’s order of investi¬ 
gation, the prehearing conference report, 
and other documents, which are on file 
in the Docket Section of the Civil Aero¬ 
nautics Board. 

Dated at Washington, D.C., Septem¬ 
ber 12,1963. 

[seal] Herbert K. Bryan, 

Hearing Examiner . 

[F.R. Doc. 63-9914; Filed, Sept. 16, 1963; 
8:48 a.m.] 


FEDERAL MARITIME COMMISSION 

[Commission Order 201.1; Arndt. 3] 

DIRECTOR, BUREAU OF DOMESTIC 
REGULATION 

Redelegation of Authorities by 
Managing Director 

The purpose of this amendment is to 
redelegate to the Director, Bureau of 
Domestic Regulation, the (1) authority 
of the Managing Director, contained in 
Commission Order No. 1 (Amended), 
section 7.06, for the approval of unpro¬ 
tested cooperative working arrangements 
between independent ocean freight for¬ 
warders; and (2) authority of the Man¬ 
aging Director contained in section 7.04 
of the Order to grant extensions of time 
to file the required security, incident 
to the issuance of freight forwarder 
licenses. 

Accordingly, section 6 of the basic 
Order is amended by a restatement of 
section 6.03 and the addition of a new 
section 6.06. 

Sec. 6. Specific authorities redelegated 
to the Director, Bureau of Domestic 
Regulation. 

6.03 Authority to process, within the 
framework of prescribed Commission 
policy and criteria, applications for li¬ 
censes, and issue licenses approved by 
the Managing Director or the Commis¬ 
sion to persons, partnerships, corpora¬ 
tions, or associations desiring to engage 
in ocean freight forwarding activities; to 
prepare recommendations to the Man¬ 
aging Director and the Commission for 
the denial of licenses; and to grant ex¬ 
tensions of time to file the required secu¬ 
rity, incident to the issuance of freight 
forwarder licenses. 

6.06 Authority to approve, pursuant 
to section 15, Shipping Act, 1916, as 
amended, unprotested, cooperative work¬ 
ing arrangements between independent 
ocean freight forwarders eligible to 
carry on the business of forwarding pur¬ 
suant to section 44, Shipping Act, 1916, 
as amended. 

James L. Pimper, 
Acting Managing Director, 

September 9, 1963. 

[F.R. Doc. 63-9904; Filed, Sept. 16, 1963; 

8:47 a.m.] 


INDEPENDENT OCEAN FREIGHT 
FORWARDER APPLICATIONS 

Notice of Revision 

Notice is hereby given of changes in 
the following applications for independ¬ 


ent ocean freight forwarder licenses is¬ 
sued pursuant to section 44, Shipping 
Act, 1916 (75 Stat. 522 and 46 U.SC 
841(b)). 

Grandfather Applicants 

NAME AND ADDRESS 

Moran Forwarding Company No. 604 (Francis 
J. Moran, dba), 406 South Main Street, Los 
Angeles 13, California. Withdrawn Au¬ 
gust 6, 1963. 

Pafco Forwarders, Inc. No. 216 (Formerly 
Pan-American Forwarding Co., Inc.), io 
Northeast Third Avenue, Miami, Florida. 
Change of name. 

Notice is hereby given that the follow¬ 
ing applications for independent ocean 
freight forwarder licenses have been 
denied to the following applicants, pur¬ 
suant to section 44, Shipping Act, 1916 
(75 Stat. 522 and 46 U.S.C. 841(b)). 

Non-Grandfather Applicants 

Joseph N. Hache, 366 Broadway, New York 
13, New York. Denied August 27, 1963. 
John Sterling Laurie, Jr., 415 Court Street, 
Port Allen, Louisiana. Denied August 22, 
1963. 

William A. O’Hara, 1 Wilson Avenue, Ruther¬ 
ford, New Jersey. Denied August 20, 1963. 
Antonio Pose, 1450 Second Avenue, New York 
21, New York. Denied August 20, 1963. 
United Drayage Company (Paul S. Beidle- 
man, dba), 2425 Porter Street, Los Angeles 
21, California. Denied August 22, 1963. 

Notice is hereby given that the follow¬ 
ing applicants have filed with the Federal 
Maritime Commission, applications for 
licenses as independent ocean freight 
forwarders, pursuant to section 44(a) of 
the Shipping Act, 1916 (75 Stat. 522 and 
46 U.S.C. 841(b)). 

Persons knowing of any reason why 
any applicant should not receive a li¬ 
cense are requested to communicate with 
the Director, Bureau of Domestic Regu¬ 
lation, Federal Maritime Commission, 
Washington, D.C., 20573. Protests re¬ 
ceived within 60 days from the date of 
publication of this notice in the Fed¬ 
eral Register will be considered. 

Non-Grandfather Applicants 

NAME AND ADDRESS 

Beacon Shipping Company, Inc., 50 Broad 
Street, New York 4, New York. 

Dolphin Maritime Services, Inc., 15 William 
Street, New York 4, New York. 

Intercon Forwarding, Inc., 82 Beaver Street, 
New York, New York. 

Milstat Shipping (George A. Stattel, dba). 

Office to be open in lower Manhattan. 
Eastern Cargo Forwarders, Inc., 149 Madi¬ 
son Avenue, New York, New York. 

General Foreign Freight Forwarders, 304 East 
Plume Street, Norfolk, Virginia. 

Jay A. See Freight Forwarders, Inc. (formerly 
Jerone Cohn), 6 State Street, New York 
4, New York. 

Trans Ocean Van Service, 1530 West 12th 
Street, Long Beach, California, 90813. 
Union Steamship Co. of New Zealand, Ltd., 
230 California Street, San Francisco H. 
California. 

Dated: September 10, 1963. 

Thomas Lisi, 
Secretary. 

[F.R. Doc. 63-9905; Filed, Sept. 16, 1963; 
8:47 a.m.] 
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PORT OF SEATTLE AND ALASKA 
STEAMSHIP CO. 

Notice of Agreements Filed for 
Approval 

Notice is hereby given that the follow¬ 
ing described agreements have been filed 
with the Commission for approval pur¬ 
suant to section 15 of the Shipping Act, 
1916 (39 Stat. 733, 75 Stat. 763; 46 U.S.C. 
814) : 

Agreements No. 8905-A, 8905-B and 
8905-C, between the Port of Seattle 
(Port) and Alaska Steamship Company 
(Alaska Steam), are interim letter agree¬ 
ments providing for a month-to-month 
tenancy by Alaska Steam of certain pier 
and terminal property, designated Pier 
42, Seattle, Washington, to be used in 
the conduct of a general steamship termi¬ 
nal stevedoring and related warehouse 
business and for the maintenance and 
repair of vessels of Alaska Steam. In 
consideration therefore, Alaska Steam 
agrees to pay $4,797.25 per month for 
certain non-operating area and $12,500 
per month for the operating area with 
all revenues from dockage, wharfage and 
wharf demurage accruing to Alaska 
Steam. The agreements further pro¬ 
vide that upon approval of Agreement 
No. 8905 (now the subject of Docket No. 
1097) by the Federal Maritime Commis¬ 
sion, the terms of Agreement No. 8905 
will become operative and relate back to 
September 1, 1962. 

Interested parties may inspect the 
agreements and obtain copies thereof at 
the Bureau of Domestic Regulation, Fed¬ 
eral Maritime Commission, Washington, 
D.C., 20573, or may inspect a copy at the 
offices of the District Managers of the 
Commission in New York, N.Y., New 
Orleans, La., and San Francisco, Calif., 
and may submit to the Secretary, Fed¬ 
eral Maritime Commission, Washington, 
D.C., 20573, within 20 days after pub¬ 
lication of this notice in the Federal 
Register, written statements with refer¬ 
ence to the agreements and their posi¬ 
tion as to approval, disapproval, or modi¬ 
fication, together with a request for hear¬ 
ing, should a hearing be desired. 

By order of the Federal Maritime Com¬ 
mission. 

Thomas Lisi, 
Secretary. 

September 12,1963. 

[P.R. Doc. 63-9906; Filed, Sept. 16, 1963; 

8:47 a.m.] 


FEDERAL POWER COMMISSION 

[Project Nos. 2269; 2271] 

CALAVERAS COUNTY WATER DIS¬ 
TRICT AND TUOLUMNE COUNTY 
WATER DISTRICT NO. 2 

Notice of Further Postponement of 
Hearing 

September 11,1963. 
On September 6, 1963, Special Coun¬ 
sel for Calaveras County Water District 


(Calaveras) filed a request to vacate the 
hearing scheduled for September 16, 
1963, on applications for preliminary 
permits in the above designated matters 
on the ground that Calaveras would file 
an “Application for Power License 
Hydro-Electric Development on North 
Fork Stanislaus River. ,, Calaveras 
stated that a copy of its request was sent 
to Tuolumne County Water District No. 2 
(Tuolumne). On September 9, 1963, 
Calaveras filed its aforementioned appli¬ 
cation. No objections to the postpone¬ 
ment of the hearing have been received 
from Tuolumne. 

Upon consideration of the above, take 
notice that the hearing on applications 
in the above designated matters hereto¬ 
fore scheduled to commence on Septem¬ 
ber 16, 1963, is postponed until further 
notice. 

Joseph H. Gtjtride, 

Secretary. 

[F.R. Doc. 63-9908; Filed, Sept. 16, 1963; 

8:48 a.m.] 


[Docket No. G-2668 etc.] 

CITIES SERVICE CO. ET AL. 

Notice of Severance 

September 11,1963. 

Cities Service Company (successor to 
Arkansas Fuel Oil Corporation), et al., 
Docket No. G-2668, et al.; Clark Fuel 
Producing Company (Operator), Docket 
No. CI63-1495; Shell Oil Company, 
Docket No. CI63-1509; Delhi-Taylor Oil 
Company, Docket No. CI63-1513. 

Notice is hereby given that the mat¬ 
ters of the applications in Docket Nos. 
CI63-1495, CI63-1509, and CI63-1513, 
heretofore scheduled for a hearing in 
Washington, D.C., on September 26,1963, 
in the consolidated proceeding entitled 
Cities Service Company (successor to 
Arkansas Fuel Oil Corporation), et al., 
Docket No. G-2668, et al., are severed 
therefrom for such further disposition 
as may be appropriate in view of the 
petition to intervene filed by Philadel¬ 
phia Gas Works Division of The United 
Gas Improvement Company on Septem¬ 
ber 6,1963. 

Joseph H. Gutride, 

Secretary. 

[F.R. Doc. 63-9909; Filed, Sept. 16, 1963; 

8:48 a.m.] 


[Docket No. CP63-345] 

CITIES SERVICE GAS CO. 

Notice of Application and Date of 
Hearing 

September 11,1963. 

Take notice that on June 14, 1963, as 
supplemented on June 20, 1963, Cities 
Service Gas Company (Applicant) with 
its principal place of business in Okla¬ 
homa City, Oklahoma, filed in Docket 
No. CP63-345 an application pursuant 
to section 7(c) of the Natural Gas Act 
for a certificate of public convenience 
and necessity authorizing the construc¬ 
tion and operation of approximately 
24.97 miles of pipeline loop and the con¬ 


struction and operation of metering and 
regulating facilities along with several 
transmission line taps for delivery of 
volumes of natural gas for resale to four 
communities in the State of Missouri, all 
as more fully set forth in the application, 
as supplemented, which is on file with 
the Commission and open to public 
inspection. 

The application seeks authority spe¬ 
cifically to (1) loop approximately 9.87 
miles of its Welda-Ottawa 20-inch pipe¬ 
line with 30-inch pipeline located in 
Franklin County, Kansas, (2) loop ap¬ 
proximately 7.10 miles of its Ottawa- 
Sedalia 12-inch pipeline with 20-inch 
pipeline located in Cass County, Mis¬ 
souri, (3) loop approximately 8 miles of 
its Marshall 6-inch pipeline with 10- 
inch pipeline located in Lafayette and 
Saline Counties, Missouri, (4) tap its 
existing Marshall 6-inch pipeline and 
construct a meter setting with appurten¬ 
ant regulator equipment and sell natural 
gas through such facilities to The Gas 
Service Company (Gas Service) for re¬ 
sale and distribution in and about the 
City of Slater, Missouri, (5) tap the 
above-mentioned Marshall 6-inch pipe¬ 
line and install the necessary metering 
and regulating equipment for the sale of 
natural gas to Gas Service for resale in 
and around the City of Mt. Leonard, 
Missouri, (6) tap its existing East Kan¬ 
sas City 20-inch pipeline and construct 
the necessary metering and regulating 
equipment for the sale of natural gas to 
Gas Service for resale in and about the 
City of Lake Lotawana, Missouri, and 
(7) tap its existing Independence 12- 
inch pipeline and install metering and 
regulating equipment for the sale of gas 
to Gas Service for resale in and about 
the town of Raymore, Missouri. 

Applicant states that the proposed 
construction on its Ottawa-Welda and 
Ottawa-Sedalia pipelines is required in 
order for it to deliver the 1963-1964 
peak-day requirements served by its 
pipelines extending north and east of its 
Ottawa pipeline junction, which serves 
primarily customers residing in the 
greater Kansas City area. The looping 
of its 6-inch Marshall pipeline is re¬ 
quired in order to serve the requirements 
of Slater, Missouri. 

The application shows the following 
estimated peak-day and annual require¬ 
ments for the communities proposed to 
be served by Applicant during the third 
year of service: 



Mcfat 14.73 psia 

Peak-day 

Annual 

Slater_ 

1,535 
80 
2,550 
200 

140,000 
5, 400 
196, 800 
12,805 

Mt. Leonard. 

Lake Lotawana. ... 

Raymore. 



The application states that Gas Serv¬ 
ice will construct and operate transmis¬ 
sion and distribution facilities neces¬ 
sary to render service to the four com¬ 
munities. Furthermore, it shows that 
Gas Service has received appropriate 
authorization from the Missouri Public 
Service Commission and has obtained 
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NOTICES 


franchises from the four communities 
involved. 

Applicant estimates the total cost of 
the proposed facilities to be $1,544,141, 
which will be financed from treasury 
cash. 

This matter is one that should be dis¬ 
posed of as promptly as possible under 
the applicable rules and regulations and 
to that end: 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 
7 and 15 of the Natural Gas Act, and the 
Commission’s rules of practice and pro¬ 
cedure, a hearing will be held on October 
17, 1963, at 9:30 a.m., e.d.t., in a hearing 
room of the Federal Power Commission, 
441 G Street NW., Washington, D.C., 
concerning the matters involved in and 
the issues presented by such application: 
Provided, however, That the Commis¬ 
sion may, after a noncontested hearing, 
dispose of the proceedings pursuant to 
the provisions of § 1.30(c) (1) or (2) of 
the Commission’s rules of practice and 
procedure. Under the procedure herein 
provided for, unless otherwise advised, 
it will be unnecessary for Applicant to 
appear or be represented at the hearing. 

Protests or petitions to intervene may 
be filed with the Federal Power Commis- 
tion, Washington 25, D.C., in accord¬ 


ance with the rules of practice and pro¬ 
cedure (18 CFR 1.8 or 1.10) on or be¬ 
fore October 7, 1963. Failure of any 
party to appear at and participate in the 
hearing shall be construed as waiver of 
and concurrence in omission herein of 
the intermediate decision procedure in 
cases where a request therefor is made. 

Joseph H. Gtjtride, 

Secretary. 

[F.R. Doc. 63-9910; Filed, Sept. 16, 1963; 

8:48 a.m.] 


[Docket No. G-3244 etc.] 

PHILLIPS PETROLEUM CO. ET AL. 

Notice of Severance 

September 4,1963. 

Phillips Petroleum Company (succes¬ 
sor to Rycade Oil Corporation) et al., 
Docket Nos. G-3244 et al.; Amerada 
Petroleum Corporation, Docket No. G- 
17407. 

Notice is hereby given that the matter 
of the application for amendment filed 
by Amerada Petroleum Corporation in 
Docket No. G-17407, heretofore sched¬ 
uled for a hearing to be held in Wash¬ 
ington, D.C. on September 24, 1963, at 
9:30 a.m., e.d.s.t., in the consolidated 
proceeding entitled Phillips Petroleum 
Company (successor to Rycade Oil Cor¬ 


poration), et al., Docket Nos. G-3244, 
et al., is severed therefrom for such dis¬ 
position as may be appropriate. 

Joseph H. Gutride, 
Secretary. 

[F.R. Doc. 63-9911; Filed, Sept. 16, 1963; 

8:48 a.m.] 

[Docket Nos. RI64-122—RI64-127] 

SKELLY OIL CO. ET AL. 

Order Providing for Hearings on and 
Suspension of Proposed Changes 
in Rates 1 

September 11, 1963. 

Skelly Oil Company, Docket No. RI64- 
122; The British-American Oil Pro¬ 
ducing Company, Docket No. RI64-123; 
Home-Stake Production Company (Op¬ 
erator) , et al., Docket No. RI64-124; Pan 
American Petroleum Corporation, Docket 
No. RI64-125; Texaco Inc., Docket No. 
RI64-126; Ashland Oil & Refining Com¬ 
pany, Docket No. RI64-127. 

The above-named Respondents have 
tendered for filing proposed changes in 
presently effective rate schedules for 
sales of natural gas subject to the juris¬ 
diction of the Commission. All of the 
sales are made at a pressure base of 
14.65 psia. The proposed changes, which 
constitute increased rates and charges, 
are designated as follows; 


Docket 

No. 

Respondent 

-1 

Rate 

Sup¬ 

Purchaser and producing area 

Amount 

Date 

Effective 

date 

Date sus¬ 

Cents per Mcf 

Rate in 
effect sub¬ 

sched¬ 

ule 

No. 

ple¬ 

ment 

No. 

of annual 
increase 

filing 

tendered 

unless 

sus¬ 

pended 

pended 

until— 

Rate in 
effect 

Proposed 

increased 

rate 

ject to 
refund in 
docket 
Nos. 

RI64-122... 

Skelly Oil Co., P.O. 
Box 1650, Tulsa, 
Okla. 

Skelly Oil Co. 

108 

113 

132 

5 

3 

1 

El Paso Natural Qas Co. (Texas Q 
Lease, University Lands, Andrews 
County, Tex.) (R.R. District No. 

8) (Permian Basin Area). 

El Paso Natural Gas Co. and Hunt 

Oil Co. (Amacker-Tippett Field, 
Upton County, Tex.) (R.R. Dis¬ 
trict No. 7-c) (Permian Basin 
Area). 

El Paso Natural Gas Co. and Hunt 

Oil Co. (Amacker-Tippett Field, 
Upton County, Tex.) (R.R. Dis¬ 
trict No. 7-c) (Permain Basin 
Area). 

$2,015 

1,469 

2,359 

8-15-63 

8-15-63 

8-14-63 

1 9-15-63 

1 9-15-63 

1 9-14-63 

2-15-64 

2-15-64 

2-14-64 

3 9.1215 

3 9.1215 

«10.641 

a 4 13.68225 

3 4 13.68225 

3 15.5 

.. 

RI64-123... 

The British-American 
Oil Producing Co.,• 
P.O. Box 749, Dallas 
21, Tex. 

35 

2 

Transwestem Pipeline Co. (Cra- 
war Field, Crane and Ward Coun¬ 
ties, Tex.) (R.R. District No. 8) 
(Permian Basin Area). 

32,230 

8-15-63 

1 9-15-63 

2-15-64 

*16.0 

7 * 17.0 


RI64-124... 

Home-Stake Produc¬ 
tion Co. (Operator), 
et al., Philtower 
Bldg., Tulsa3, Okla. 

5 

1 

Cities Service Gas Co. (Barnes 
Lease, Payne County, Okla.) 
(Oklahoma “Other” Area). 

1,054 

8-14-63 

1 9-14-63 

2-14-64 

•11.0 

7 • 12.0 


RI64-125-.. 

Pan American Petro¬ 
leum Corp., Fort 
Worth 1, Tex., Attn: 
J. &. Smith, Divi¬ 
sion Attorney. 

27 

7 

Mississippi River Fuel Corp. (Was- 
kom Field, Harrison County, 
Tex.) (R.R. District No. 6). 

318 

8-15-63 

i°10-26-63 

3-26-64 

M 14.8892 

7 n 15.3940 

RI61-152 

RI64-126... 

Texaco, Inc., P.O. 
Box 2332, Houston 
1, Tex. 

184 

3 

Northern Natural Gas Co. (Horizon 
and Hansford Morrow Fields, 
Hansford County, Tex.) (R.R. 
District No. 10). 

11,657 

8-19-63 

1010- 1-63 

3- 1-64 

•16.5 

7 8 17.5 


RI64-127— 

Ashland Oil & Refin¬ 
ing Co- P.O. Box 
1503, Houston 1, 
Tex. 

132 

3 

Kansas-Nebraska Natural Gas Co., 
Inc. (Grand Valley (Camrick) 
Field, Texas County, Okla.) 
(Oklahoma-Panhandle Area). 

70 

8-22-63 

10 10- 1-63 

3- 1-64 

*17.2 

78 17.4 

RI63-54 


1 The stated effective date is the first day after expiration of the required statutory 
notice. 

3 Includes 0.1215 cent per Mcf tax reimbursement. 

8 Renegotiated rate increase. 

4 Includes 0.18225 cent per Mcf tax reimbursement. 

6 Includes 0.141 cent per Mcf tax reimbursement. 

•The British-American Oil Producing Co. is affiliated with the buyer, Trans- 
western Pipeline Cq. 


7 Periodic rate increase. 

• Possible maximum deduction of 4.5 cents per Mcf as service charge by buyer for 
compression of associated gas. 

8 Subject to downward Btu adjustment. 

10 The stated effective date is the effective date requested by Respondent. 

11 Includes 0.25 cent per Mcf dehydration reimbursement. 


The British-American Oil Producing 
Company and Home-Stake Production 
Company (Operator), et al., request that 
their proposed rate filings be allowed to 
become effective as of September 1, 1963; 
Skelly Oil Company (Skelly) requests 
that Supplement No. 1 to Skelly’s FPC 


Gas Rate Schedule No. 132 be allowed 
to become effective as of August 14, 1963, 
and Supplements Nos. 5 and 3 to Skelly’s 
FPC Gas Rate Schedules Nos. 108 and 
113, respectively, be allowed to become 
effective as of August 15, 1963. Good 
cause has not been shown for waiving the 


30-day notice requirement provided in 
section 4(d) of the Natural Gas Act to 


1 This order does not provide for the con¬ 
solidation for hearing or disposition of the 
several matters covered herein, nor should 
it be so construed. 
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permit earlier effective dates for the pro¬ 
ducers’ rate filings and such requests are 

denied. 

All of the proposed increased rates and 
charges exceed the applicable price levels 
for increased rates as set forth in the 
Commission’s Statement of General 
Policy No. 61-1, as amended (18 CFR, 
Ch. I, Part 2, § 2.56). 

The proposed changed rates and 
charges may be unjust, unreasonable, 
unduly discriminatory, or preferential, 
or otherwise unlawful. 

The Commission finds: It is necessary 
and proper in the public interest and to 
aid in the enforcement of the provisions 
of the Natural Gas Act that the Com¬ 
mission enter upon hearings concerning 
the lawfulness of the proposed changes, 
and that the above-designated supple¬ 
ments be suspended and the use thereof 
deferred as hereinafter ordered. 

The Commission orders: 

(A) Pursuant to the authority of the 
Natural Gas Act, particularly sections 
4 and 15 thereof, the Commission’s rules 
of practice and procedure, and the regu¬ 
lations under the Natural Gas Act (18 
CFR Ch. I), public hearings shall be held 
upon dates to be fixed by notices from 
the Secretary concerning the lawfulness 
of the proposed increased rates and 
charges contained in the above-desig-' 
nated supplements. 

(B) Pending hearings and decisions 
thereon, the above-designated rate sup¬ 
plements are hereby suspended and the 
use thereof deferred until the date indi¬ 
cated in the above “Date Suspended 
Until” column, and thereafter until such 
further time as they are made effective 
in the manner prescribed by the Natural 
Gas Act. 

(C) Neither the supplements hereby 
suspended, nor the rate schedules sought 
to be altered thereby, shall be changed 
until these proceedings have been dis¬ 
posed of or until the periods of suspension 
have expired, unless otherwise ordered by 
the Commission. 

(D) Notices of intervention or peti¬ 
tions to intervene may be filed with the 
Federal Power Commission, Washington 
25, D.C., in accordance with the rules of 
practice and procedure (18 CFR 1.8 and 
137(f) on or before November 1, 1963. 

By the Commission. Commissioner 
Black not participating. 

[seal] Joseph H. Gutride, 

Secretary. 

[F.R. Doc. 63-9912; Filed, Sept. 16, 1963; 

8:48 a.m.] 

[Docket Nos. G-8592, etc.] 

SUN OIL CO. ET AL. 

Notice of Postponement of Prehearing 
Conference 

August 27, 1963. 

Notice is hereby given that the pre- 
hearing conference concerning the above 
captioned matters heretofore scheduled 
«> commence on September 17, 1963, is 


postponed until September 18, 1963, at 
10:00 a.m., e.d.s.t. 

Joseph H. Gutride, 
Secretary. 

[F.R. Doc. 63-9913; Filed, Sept. 16, 1963; 
8:48 a.m.] 


[Docket No. CP64-33] 

LONE STAR GAS CO. 

Notice of Application and Date of 
Hearing 

September 9,1963. 

Take notice that on July 31,1963, Lone 
Star Gas Company (Applicant), a Texas 
corporation, with its principal place of 
business at 301 South Harwood Street, 
Dallas 1, Texas, filed an application in 
Docket No. CP64-33, pursuant to section 
7 (b) of the Natural Gas Act, as amended, 
for permission and approval to abandon 
a dehydration plant, located on 10-inch 
Line TB near its junction with Lines 
TB-B and GD-J in T-2-N, Rr-2-W in the 
Golden Trend Field, Garvin County, 
Oklahoma. 

The dehydration plant was built in 
1957 pursuant to authorization granted 
in Docket No. G-8763. The application 
states that due to a decline in reservoir 
pressure, gas formerly processed at said 
plant had to be diverted to Applicant’s 
G System which operates at lower pres¬ 
sures. Under current operational pro¬ 
cedures gas feeding into the TB System 
has already been processed and de¬ 
hydrated at the Katie Gasoline Plant. 
Said hydration plant has not been uti¬ 
lized since November of 1961, and no 
further need therefor is anticipated. 
Inasmuch as said plant is no longer used 
or useful in its present location, Appli¬ 
cant proposes to remove and salvage it 
for use elsewhere on Applicant’s system. 

The application recites that the aban¬ 
donment by removal and salvage of said 
plant will not result in the abandonment 
or diminution of natural gas service now 
being rendered to any city, town, or com¬ 
munity or lessen the service presently 
being rendered by Applicant, and that 
the authorization requested is required 
by the public convenience and necessity. 

The total cost of removing said dehy¬ 
dration plant and adjacent facilities is 
estimated to be $18,920 which will be paid 
from funds on hand, leaving a net 
salvage value of salvable material in the 
amount of $123,300. 

This matter is one that should be dis¬ 
posed of as promptly as possible under 
the applicable rules and regulations and 
to that end: 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the Fed¬ 
eral Power Commission by sections 7 and 
15 of the Natural Gas Act, and the Com¬ 
mission’s rules of practice and pro¬ 
cedure, a hearing will be held on October 
8, 1963, at 9:30 a.m., e.d.s.t., in a hearing 
room of the Federal Power Commission, 
441 G Street NW., Washington, D.C., 
concerning the matters involved in and 
the issues presented by such application: 


Provided, however, That the Commis¬ 
sion may, after a noncontested hearing, 
dispose of the proceedings pursuant to 
the provisions of § 1.30(c) (1) or (2) of 
the Commission’s rules of practice and 
procedure. Under the procedure herein 
provided for, unless otherwise advised, 
it will be unnecessary for Applicant to 
appear or be represented at the hearing. 

Protests or petitions to intervene may 
be filed with the Federal Power Commis¬ 
sion, Washington 25, D.C., in accordance 
with the rules of practice and procedure 
(18 CFR 1.8 or 1.10) on or before Oc¬ 
tober 4, 1963. Failure of any party to 
appear at and participate in the hearing 
shall be construed as waiver of and con¬ 
currence in omission herein of the inter¬ 
mediate decision procedure in cases 
where a request therefor is made. 

Joseph H. Gutride, 

Secretary. 

[F.R. Doc. 63-9864; Filed, Sept. 16, 1963; 

8:45 a.m.] 

[Project No. 2368] 

MAINE PUBLIC SERVICE CO. 

Notice of Application for License 

September 9, 1963. 

Public notice is hereby given that ap¬ 
plication has been filed under the Fed¬ 
eral Power Act (16 U.S.C. 791a~825r) by 
Maine Public Service Company (corre¬ 
spondence to: R. A. Brown, Treasurer, 
P.O. Box 208, Presque Isle, Maine) for 
license for constructed Project No. 2368, 
known as the Squa Pan Plant, located 
on the headwaters of Squa Pan Stream, 
in the Town of Marsardis, in Aroostook 
County, Maine. 

The project consists of a reinforced 
concrete dam at the outlet of Squa Pan 
Lake, 35 feet high and 60 feet long, and 
a brick and concrete powerhouse hous¬ 
ing a 2,000-horsepower waterwheel con¬ 
nected to a generator. 

Protests or petitions to intervene may 
be filed with the Federal Power Com¬ 
mission, Washington 25, D.C., in ac¬ 
cordance with the rules of practice and 
procedure of the Commission (18 CFR 
1.8 or 1.10). The last day upon which 
protests or petitions may be filed is Oc¬ 
tober 31, 1963. The application is on 
file with the Commission for public in¬ 
spection. 

Joseph H. Gutride, 

Secretary. 

[F.R. Doc. 63-9865; Filed, Sept. 16, 1963; 

8:45 a.m.] 

[Docket Nos. Gr-20464 etc.] 

TRANSWESTERN PIPELINE CO. ET AL. 

Order Granting Severance, Denying 

Request for Shortened Procedure 

and Notice Fixing Date of Hearing 

September 9, 1963. 

Transwestem Pipeline Company, et 
al., Docket No. G-20464, et al.; Western 
Transmission Corporation, Docket No. 
CP63-329; U.S. Natural Gas Corpora¬ 
tion, Docket No. CI63-1460. 
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NOTICES 


On August 2, 1963, Western Transmis¬ 
sion Corporation (Western) and U.S. 
Natural Gas Corporation (U.S. Natural) 
(jointly referred to herein as “Movants”) 
filed a motion in the above-entitled con¬ 
solidated proceedings requesting the 
Commission to sever the applications in 
Docket Nos. CP63-329 and CI63-1460 
from the above-named consolidated pro¬ 
ceedings and requested an early hearing 
and decision thereon. On August 15, 
1963, Movants filed a supplement to the 
joint motion requesting that their ap¬ 
plications be processed under the 
shortened procedure pursuant to § 1.32 
(b) of the Commission’s rules of prac¬ 
tice and procedure. On August 6, 1963, 
as supplemented on August 29, 1963, 
Colorado Interstate Gas Company (CIG) 
filed an answer in support of Movant’s 
joint motion. By answer of August 26, 
1963, staff opposed Movant’s motion. 

In view of the fact that any require¬ 
ment of CIG for additional reserves can 
be determined in a separate formal 
hearing on the applications in Docket 
Nos. CP63-329 and CI63-1460, severance 
should be granted. Section 1.32(b) of our 
rules of practice and procedure permits 
the Commission, after a hearing during 
which no opposition or contest develops, 
to dispose of the proceedings upon con¬ 
sideration of the record. However, since 
staff has raised certain issues concern¬ 
ing the proposed project of Movants, 
without at this time deciding the merits 
of staff’s contentions, it is obvious that 
the possibility of a noncontested hear¬ 
ing is precluded. 

The Commission finds: 

(1) Good cause has been shown to 
grant Movant’s request for severance. 

(2) Movant’s request for shortened 
procedure should be denied. 

The Commission orders: 

(A) The request for severance for for¬ 
mal hearing is hereby granted. 

(B) The request for shortened proce¬ 
dure is hereby denied. 

(C) Pursuant to the authority con¬ 
tained in and subject to the jurisdiction 
conferred upon the Federal Power Com¬ 
mission by sections 7 and 15 of the Nat¬ 
ural Gas Act, and the Commission’s rules 
of practice and procedure, a hearing will 
be held on October 8, 1963, at 10:00 a.m., 
e.d.s.t., in a hearing room of the Federal 
Power Commission, 441 G Street NW., 
Washington, D.C., concerning the mat¬ 
ters involved in and the issues presented 
by the applications in the proceedings in 
Docket Nos. CP63-329 and CI63-1460. 

By the Commission. Commissioner 
Black not participating. 

[seal] Joseph H. Gutride, 

Secretary. 

[F.R. Doc. 63-9866; Filed, Sept. 16, 1963; 

8:45 a.m.] 


[Docket No. CP64-40] 

UNITED GAS PIPE LINE CO. 

Notice of Application and Date of 
Hearing 

September 10, 1963. 
Take notice that on August 14, 1963, 
United Gas Pipe Line Company (Appli¬ 


cant) filed in Docket No. CP64-40 an 
application pursuant to section 7(c) of 
the Natural Gas Act for a certificate of 
public convenience and necessity author¬ 
izing the construction and operation of 
approximately 0.0076 mile of 2-inch pipe¬ 
line, and a positive sales meter station 
and appurtenant facilities near Milepost 
55.37 on Applicant’s 4-inch Amite lateral 
in Section 23, Township 5 South, Range 
7 East, Tangipahoa Parish, Louisiana, 
all as more fully set forth in the appli¬ 
cation which is on file with the Commis¬ 
sion and open to public inspection. 

Applicant states that the facilities will 
be used for the sale and delivery of nat¬ 
ural gas to the Board of Commissioners 
of Gas Utility District No. 1 of Livingston 
Parish, Louisiana, for resale and distri¬ 
bution through the proposed distribution 
system of said Board located in Tan¬ 
gipahoa Parish, Louisiana. 

Applicant states that the said facilities 
will cost $8,214.00 and that during the 
first three years of operation Applicant 
will deliver (at 14.9 psia) natural gas to 
the said Board in the following amounts. 

Year • Annual 

1 ' 16,648 

2 _18,182 

3 _ 20,340 

This matter is one that should be dis¬ 
posed of as promptly as possible under 
the applicable rules and regulations and 
to that end: 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 
7 and 15 of the Natural Gas Act and the 
Commission’s rules of practice and pro¬ 
cedure, a hearing will be held on October 
15, 1963 at 9:30 a.m., e.d.s.t, in a hear¬ 
ing room of the Federal Power Commis¬ 
sion, 441 G Street NW., Washington, 
D.C., concerning the matters involved 
in and the issues presented by such ap¬ 
plication: Provided, however, That the 
Commission may, after a noncontested' 
hearing, dispose of the proceedings pur¬ 
suant to the provisions of § 1.30(c) (1) 
or (2) of the Commission’s rules of prac¬ 
tice and procedure. Under the procedure 
herein provided for, unless otherwise ad¬ 
vised, it will be unnecessary for Appli¬ 
cant to appear or be represented at the 
hearing. 

Protests or petitions to intervene may 
be filed with the Federal Power Commis¬ 
sion, Washington 25, D.C., in accordance 
with the rules of practice and procedure 
(18 CFR 1.8 or 1.10) on or before October 
5, 1963. Failure of any party to appear 
at and participate in the hearing shall 
be construed as a waiver of and concur¬ 
rence in omission herein of the inter¬ 
mediate decision procedure in cases 
where a request therefor is made. 

Joseph H. Gutride, 

Secretary. 

[F.R. Doc. 63-9867; Filed, Sept. 16, 1963; 

8:45 a.m.] 


[Docket No. CP64-41] 

UNITED GAS PIPE LINE CO. 

Notice of Application and Date of 

Hearing 

September 10, 1963. 

Take notice that on August 14, 1963, 
United Gas Pipe Line Company (Appli¬ 
cant) filed an application in Docket No. 
CP64-41 pursuant to section 7 of the 
Natural Gas Act for a Certificate of 
Public Convenience and Necessity for au¬ 
thority to abandon and remove certain 
natural gas facilities now being used to 
deliver natural gas to Leggett Lumber 
Company, all as more fully set forth in 
the application on file with the Commis¬ 
sion and open for public inspection. 

The facilities proposed for abandon¬ 
ment and removal are as follows: Posi¬ 
tive meter and regulating station, for¬ 
merly serving Leggett Lumber Company, 
located at Milepost 224.7 on the Refugio- 
Sterlington 30" main line in the Elisha 
Stephens Survey, Abstract 761, Polk 
County, Texas. 

For some time Applicant has been sell¬ 
ing gas to such customer for use in the 
operations of its dry kiln, Polk County, 
Texas. Applicant’s contract for such 
service terminated August 1, 1963, and 
Applicant proposes to remove the facili¬ 
ties in order that they may be used at 
other locations when required. 

This matter is one that should be dis¬ 
posed of as promptly as possible under 
the applicable rules and regulations and 
to that end: 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Power Commission by Sec¬ 
tions 7 and 15 of the Natural Gas Act 
and the Commission’s rules of practice 
and procedure, a hearing will be held 
on October 15, 1963, at 9:30 a.m., e.d.s.t. 
in a hearing room of the Federal Power 
Commission 441 G Street NW., Wash¬ 
ington, D.C., concerning the matters 
involved in and the issues presented by 
such application: Provided, however, 
That the Commission may, after a 
noncontested hearing, dispose of the 
proceedings pursuant to the provisions 
of § 1.30(c) (1) or (2) of the Com¬ 
mission’s rules of practice and procedure. 
Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Protests or petitions to intervene may 
be filed with the Federal Power Com¬ 
mission, Washington 25, D.C., in accord¬ 
ance with the rules of practice and pro¬ 
cedure (18 CFR 1.8 or 1.10) on or before 
October 9, 1963. Failure of any party 
to appear at and participate in the hear¬ 
ing shall be construed as a waiver of and 
concurrence in omission herein of the 
intermediate decision procedure in cases 
where a request therefor is made. 

Joseph H. Gutride, 

Secretary . 

[F.R. Doc. 63-9868; Filed, Sept. 16, 1963; 

8:45 ajn.] 
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SECURITIES AND EXCHANGE 
COMMISSION 

[File No. 70-4146] 

COLUMBIA GAS SYSTEM, INC., ET AL. 
Notice of Proposed Modification of 
Method of Allocating Consolidated 
Tax Liabilities, As Reduced by In¬ 
vestment Credit, Among System 
Companies 

September 10, 1963. 

In the matter of The Columbia Gas 
System, Inc., 120 East 41st Street, New 
York 17, N.Y., Columbia Gas System 
Service Corporation, Columbia Hydro¬ 
carbon Corporation, United Fuel Gas 
Company, Amere Gas Utilities Company, 
Atlantic Seaboard Corporation, Columbia 
Gas of Kentucky, Inc., Virginia Gas Dis¬ 
tribution Corporation, Kentucky Gas 
Transmission Corporation, The Ohio Fuel 
Gas Company, The Ohio Valley Gas 
Company, The Preston Oil Company, 
The Manufacturers Light and Heat Com¬ 
pany, Cumberland and Allegheny Gas 
Company, Home Gas Company, Colum¬ 
bia Gas of New York, Inc., Columbia Gas 
of Pennsylvania, Inc., Columbia Gas of 
Maryland, Inc., Columbia Gulf Trans¬ 
mission Company; File No. 70-4146. 

Notice is hereby given that the Colum¬ 
bia Gas System, Inc. (“Columbia”), a 
registered holding company, and certain 
of its subsidiary companies have filed a 
joint declaration and amendments there¬ 
to with this Commission pursuant to the 
Public Utility Holding Company Act of 
1935 (“Act”) and have designated section 
12(b) of the Act and Rule 45 promulgated 
thereunder as applicable to the proposed 
transaction. All interested persons are 
referred to the joint declaration, on file 
at the office of the Commission, for a 
statement of the transaction therein pro¬ 
posed which is summarized below. 


Declarants annually join as a group in 
filing a consolidated Federal income tax 
return. It is stated that certain inequi¬ 
ties in the allocation of the group’s con¬ 
solidated income tax liabilities, after 
giving effect to the investment credit al¬ 
lowed on Federal income tax returns 
under the Revenue Act of 1962, would 
result if the allocation were effected pur¬ 
suant to the exemptive provisions of Rule 
45(b)(6) under the Act. Accordingly, 
declarants propose to utilize a method of 
allocation which will give to each of the 
companies included in consolidated tax 
returns of Columbia and its subsidiaries 
the full investment credit each company 
contributes to the total investment credit 
allowed on the consolidated returns. 
However, to the extent that the invest¬ 
ment credit of any subsidiary company 
(other than Columbia Gas System Serv¬ 
ice Corporation (“Service Company”)) 
included in a consolidated return exceeds 
the amount for which such subsidiary 
would qualify if it had filed an individual 
return, such excess shall be allocated 
among those other subsidiaries having 
investments which qualify for investment 
credit in proportion to their share of the 
total investment credit allowable on the 
consolidated return for the period in 
question; provided, however, that such 
allocation of investment credits shall not 
result in investment credits being allo¬ 
cated to any such subsidiary in excess 
of such subsidiary’s proportion of the 
consolidated tax liability for such period, 
and also provided that Service Company 
shall receive no part of such allocation. 

The filing further provides that any 
investment credit received by Service 
Company, which supplies services at cost 
to its affiliated companies in the Colum¬ 
bia system, will be accounted for on Serv¬ 
ice Company’s books as a deferred credit 
to be amortized over the life of the re¬ 
lated property, thereby resulting in re¬ 


duced service charges to the affiliated 
companies served by Service Company. 

The joint declaration states that no 
State or Federal commission, other than 
this Commission, has jurisdiction over 
the proposed transaction. It is further 
stated that no fees and expenses are to 
be incurred in connection with the pro¬ 
posed transaction. 

Notice is further given that any in¬ 
terested person may, not later than 
September 30, 1963, request in writing 
that a hearing be held on such matter, 
stating the nature of his interest, the rea¬ 
sons for such request, and the issues of 
fact or law raised by said joint declara¬ 
tion which he desires to controvert; or he 
may request that he be notified if the 
Commission should order a hearing 
thereon. Any such request should be 
addressed: Secretary, Securities and Ex¬ 
change Commission, Washington, D.C., 
20549. A copy of such request should be 
served personally or by mail (air mail 
if the person being served is located more 
than 500 miles from the point of mail¬ 
ing) upon the declarants at the above- 
stated address, and proof of service (by 
affidavit or, in case of an attorney at 
law, by certificate) should be filed con¬ 
temporaneously with the request. At 
any time after said date, the joint decla¬ 
ration, as amended or as it may be 
further amended, may be permitted to 
become effective as provided in Rule 23 
of the general rules and regulations pro¬ 
mulgated under the Act, or the Commis¬ 
sion may grant exemption from such 
rules as provided in Rules 20(a) and 100 
thereof or take such other action as it 
may deem appropriate. 

For the Commission (pursuant to dele¬ 
gated authority). 

[seal] Orval L. DuBois, 

Secretary . 

[F.R. Doc. 63-9883; Filed, Sept. 16, 1963; 

8:46 a.m.] 
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